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Jourtof Appeals of the District of Columbia 


No. 4592. 


M Ai;cr T. Wiht(’omb, Appellant,! 

. 

vs. 

i 

David II. Blaik, Commissioner ol* Internal Revenue. 


1 Court <>f Appeals of District of Columbia. 

i 

Docket Xo. 4592. j 

i 

Mai:gi*ki:itk T. Whitcomb, Petitioner and Appellant, 

v. 

Honorable David II. Blau:, Commissioner of Internal 

Revenue, Respondent and Appellee, j 

Petition for Perietr. 

Mason, Spalding A' McAtee, Law Offices Woodwiard Build- 
in: tx. Washington, 1). C. 

2 Court of Appeals of District of Columbia. 

Docket Xo. 4592. j 

MAia;ria:iTK T. Whitcomb, Petitioner and Appellant, 

v. 

i 

Honorable David II. Blaii:, Commissioner of Internal 

Revenue, Respondent and Appellee, j 

Petition for Hevietr. i 

To the Honorable lie* Justices of the Court of Appeals of 
the Ibst riot of ( \Jumbia : 

The petitioner and appellant (herein termed “peti¬ 
tioner"). Marguerite T. Whitcomb, for her petition for a 

i 4512 a 
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review of tin* decision of liic I'nited Stales Board ol' fax 
Appeals (herein termed tin* "Board of Tax Appeals*’), in 
her ease, respect fully represents: 

I. Petitioner is a citizen and resident of the Republic 
o| France and is. therefore, not an inhabitant of any dis¬ 
trict or circuit of any <‘in-nit t’ourt of Appeals of tin* 
l nited States. Petitioner is, liowever, and was duriim; 
RMS, an income taxpayer of the I'nited States on income re¬ 
ceived by her from sources within the l nited States. 

J J. Petitioner prosecutes this appeal in ln*r own 

riirlit as a taxpayer of the Pnited States, under an 
thority ot tin* Revenue Act ot 1‘JJb. Honorable Havid II. 
Blair (herein termed ••the respondent **) is and was at all 
times herein involved the duly appointed. continued and 
acting (’onunissi(nier of Internal Revenue of the Pnited 
St a t es : a ml is no w joi tied as the respo in It * u t a in l a p pel lee on 
this appeal in his official capacity as ('onnnissioner of lu¬ 
te rna 1 Revenue ot the l nited States. 

J. Petitioner’s income tax return was duly prepared and 
Verified, and thereafter was duly tiled by ln*r Trustee, 
dames (Mis <»t San I* ra n cisco. (’a 111 ornia, with the (’*»1 led or 
of Internal Revenue at t hat city. wln*n due in PdPd. In FJJJ, 
respondent audited said return and thereafter, to wit. on 
January 4. 1JJ4. asserted by letter addressed to petitioner, 
an additional income tax liability auainst her for 1J1S in 
the amount of sl.npj.s!). Later, to wit, on June J'J. FJJ.”>. 
respondent addressed to petitioner a not ice ot a deficiency 
of income taxes, in the amount of SUMJ.SJ, for said vear, 
thereby t o mia 1 ly , cl a i m 1 1 m said amount ol income taxes to 
be due and ownin' by respondent to the l nited States tor 

that year. W ithin sixty (bn) days after said notice 
4 of June IT. PJ'Jo was mailed to pet it ioiier by respond¬ 
ent. to wit. on July J‘J. PJ'JJ. petitioner duly prose¬ 
cuted an appeal to the Board of fax Appeals from respond¬ 
ent *s said determination <>f deficiency. Said appeal was 
stvled Marguerite T. Whitcomb vs. 1 Junmissioiier of In- 
ternal Revenue. Pocket No. oS.)4 ot the Board ot lax Ap¬ 
peals. Subsequently, to wit. on October J<. UJb, a decis¬ 
ion was rendered on said appeal by the Board of fax Ap¬ 
peals, as hereafter stated. 

4. Petitioner is the widow of Adolph \\ hitcomb, a citizen 
and resident of the Republic of France, who. prior to PJlS, 
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lost liis life* in tlu* Wori.l War. Adolph W’hitebmb was a 
son of A. ('. Whitcomb, who died, testate, many years prior 
to lblS. Ilis death also occurred prior to the death of his 
said son. By the seventh clause of his will whicji was dulv 
probated and accepted by his heirs at law and legatees, 
A. ( \ \\ h it comb, deceased, disposed oi his residuary estate* 
in the following laneunee: | 

“I i4'i\'<* to my hereinafter nani(*d Fxecutor Jerome 
Lincoln, ot said San Francisco, all the rest of mv property, 
real, personal or mixed, except what 1 may have in France, 
of every kind and nature, and not hereinbefore disposed 
of, after the payment of my debts, in Trust, nevertheless, 
to pay over to my said wife, Louise Falmyre \i’ion Wliit- 
comb, one-third part of the interest thereof or indomc there- 
from for and duriim 1 her natural life, and the pther two- 
thirds part to my two children horn of her: one 
~) Adolphe horn on or about the li-tnl day of; February, 
1SS0. and 1 he other Uharlotte Andree, born on or 
about the 4th day of Becember, ISS’J, with tin* reversion or 
remainder o! tin* whole three t!iir<l parts to the descendents 
per stirpes of the said two children, if nny lu* ajlive at tin* 
tinn* ot the death of tin* said two childreii: and li! none Ik* 
alive at that time, to Harvard (’oliem* in confohnity with 
the provisions named or indicated in Section Six Kb) of 
will having reference to said Harvard Uolle.uv. ! 


* * 


I lu* fo recoil iir seventh clause of the will o! Aj. ( \ \\ hit- 

i 

comb, deceased. has been .jmlicialK' construed as .n'rantiny 

* b i 

to his widow an estate for life in one third of (lie income 
of the res id ua ry est at e, an est at e for life to each iof tin* two 
children in one third of the income of said residhary estate 
coatinuinir to the death of the survivor. Further, the fore- 
^•oiim - provision of said will has been judicially; cons! rued 
to idve to petitioner and her two children an estate tor the 
life of the widow of A. (\\ hiteomb, deceased, jn the one.- 
third share of the income of >aid residuary estate, which 
was owned bv said Adolpli Whitcomb, deceased;. 1 lu* iu*t 
income of said residuary estate is distributable periodically 
to tlu* beneficiaries named and has been so distributed to 
them. 

Under tlu* above piloted clause ot said will, petitioner re¬ 
ceived, in IbIS, a substantial income from sources; within the 
United States. 
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»>. In preparing tin* Ibl* fidiieia return of tin* residuary 
estate of A. Whitcomb, deceased, the trustee*, 

6 James Otis, included therein the "Toss income and 
deducted;therefrom interest, taxes, and a reasonable 

allowance for exhaustion, wear, and tear of the depreciable 
assets of tin* estate, file difference between said gross in¬ 
come and said deductions was returned, in said fiduciary 
return, as tin* net income of the residuary estate of A. (\ 
Whitcomb, deceased, and also as the aggrebate distribut¬ 
able not income of tin* beneficiaries, the share or interest 
therein of each beneficiary, including petitioner, being 
stated spccificallv in said fiduciary return. Income tax on 
the net income of said estate was not paid bv tin* fiduciary, 
because the income was distributable periodically and was, 
in fact, distributed in 1J1S to the beneficiaries, including 
the petitioner. 

b. In the income tax return of petitioner for Ibis pre¬ 
pared, verified, and filed on her behalf by said trustee, there 
was included, as taxable income, petitioner's share of the 
net income of said residuary estate, viz., the exact amount 
of income that was shown by said fiduciary return as dis¬ 
tributable* to petitioner. All income taxes owing by peti¬ 
tioner on her share of said distributable income were 
paid by petitioner on the due dates thereof, in lblb. 

In his audit of said fiduciary return of said estate, 

• 

respondent approved, as a proper deduction 

7 from gross income, a reasonable allowance for 
exhaustion, wear, and tear of the depreciable 

assets of said iestate, suffered in Ibis. However, in 

auditing petitioner's said Ibis return, respondent added to 

the net income shown therein, to-wit tin* distributable net 

income disclosed bv said fiduciary return, the amount of 

• • 

$f).2(>4.b8, her proportionate share of the allowance for ex¬ 
haustion, wear, and tear of said depreciable assets pre¬ 
viously made by respondent in favor of the estate, as above* 
stated, 'flu* addition of said amount of $.VJb4.bS to the net 
income returned by petitioner, as hereinbefore stated, re¬ 
sulted in the* claim by respondent of the additional inrome 
tax liability of $l,b4‘J.Sb, the amount asserted bv respond- 
eiit in his said notice of deficiency. Of the action of* 
respondent in making said addition to the not income so 
disclosed by her lblS return and in asserting against and 
claiming from petitioner the said additional tax liability 
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in tlu* amount of $1,0*JJ.S0, pet it ioner complains on this 
appeal. 

7. In her petition tiled on said appeal to the Hoard of 
'Pax Appeals in duly, ldd"), as hereinbefore stinted, peti¬ 
tioner eomplaiiied of tin* action of respondent jin making 
said addition to her IblS taxable income and in asserting 
against her said additional tax liabilitv for that; Year. In 

* • j « 

said proceeding, respondent tiled his answer controverting 
the material allegations of the petition relating to the 
S liability for tin* additional income taxes. ; The pro¬ 
ceeding coming on for hearing before tin) Hoard of 
Tax Appeals, a stipulation setting forth the material facts 
was duly entered into between petitioner and Respondent, 
and tiled as evidence for petition on the hearing of said 
appeal. Said appeal was then submitted to the Hoard of 
'Tax Appeals for decision. ()n October *J7, 1bl!b the Hoard 
of Tax Appeals rendered its decision in said proceeding, 
affirming the determination of respondent appealed from; 
and on October -b. 1bl > (>. tin* final order of determination 
reaffirming tin* income lax deficiency asserted by respondent 
against petitionin' for ibis, ns hereinbefore stated, was en- 
to red by tin* Hoard of Tax Appeals. 

S. Petitioner now assigns as error, to be reversed bv this 

• • 

Honorable f’ourt. the aforesaid action of respondent in 
adding to her taxable income her proportionate part of 
the allowance for exhaustion, wear, and tear of tin* de¬ 
preciable assets of said estate, and in finding that, as the 
result of such addition, there was due and owiiiig by peti¬ 
tioner, income taxes for Ibis in the* amount abbve stated. 
Petitioner is informed, believes, and states as! true, that 
such action on respondent’s part was without Warrant of 
law and, therefore, reversible by this I lonorable Pourt. 

b. Petitioner has procured from the (’fork of the 
b Hoard of Tax Appeals a certified transcript of the 
record on said appeal to that tribunal, jeontaining 
copies of the pleadings, orders, stipulation, proceedings at 
tin* hearing, the decision of the Hoard of Tax Appeals, and 
other portions of said record deemed material bn llie ap¬ 
peal to this Honorable Pourt. Such transcript is now filed 
herewith as part hereof. 

Wherefore, petitioner prays that this Honorable Pourt 
review the decision and determination of the Hoard of Tax 
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Appeal- in said proceeding; that lpon such review, relief 
from tin* aforesaid erroneous determination of petitioner*.' 
1JIS income tax liability be given by this I Ionorable Court : 
and for such other relief a- may appear equitable and 
proper as this cause progresses. 

MAliNJl'KIflTK T. WIN Ten MIL 
I»y W. W. SPA LI >1 X(i. 

( 'nUHsel. 

in ’I'li** deponent, dohti Freuler, being duly -worn. 

states that lie i- a citizen and resident of the (’ity 
of San Francisco, State of (’alifornia. and tin* American 
Agent of Marguerite I'. Whitcomb, the petitioner on this 
appeal to t lie Con rt <• t A ppeal s ot tin* I G-t riot of ('olumhia : 
that said Marguerite ’1'. WhiteomL is a eiti/.en and resident 
of tin* Uepuhlie of France, and i< now absent from the 
Ftiited Stat**s: that this «lepoiient. John Frettler. is author¬ 
ized and ein|>owere< 1 by said petitioner t«> verify this peti- 
tion for and on behalf of the petitioner. Marguerite T. 
Whitcomb; that the deponent has read the foregoing peti¬ 
tion an*l i- fainiili.ar with its content-: that all statements 
therein made are true except -noli statements as are made 
on information and brliet, and these statements deponent 
believes to be t me. 

IOIIX FRKCLFJL 


Sub>ci’ibed and -worn t<> before me by John Ffouler 
"JSth dav <»t March. 1!>2<. 

I seal. | i MI XX IF V. COLLI XS, 

A ntfirif riihl h 

11 l )< u*ket X< *. .)S.)4. 


A ppeal of M kkitk T. W 11 1 1 com u. Jo i i x Fkkci.i:!:. Agent 
4s.") (’alifornia Street. San Francisco, Calif. 


/f l\ i/f n< s, 


! »:ilc. 

i <>25. 


July 21*. Petition rec* ived and tiled. 

Ault. 4. Copy of petition served on Solicitor. 

4 * 4. Notification of receipt mailed taxpayer. 

*21. Answer tiled by Solicitor. 
u 27. Copy of answer served on taxpayer—assigned to 
1-14-25. 
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Date. 

i<)2r>. j 

Dee. 21. Motion to place on reserve calendar—tiled by tax¬ 
payer. 

itw;. * ! 

I 

dan (>. (I ranted to ‘‘Reserve B"—both sides notified. 

May 1. Motion to place appeal on (Jeneral Calendar— 
tiled be Solicitor. 

(I. Copy of motion served on taxpayer—a?ksii»*ned to 
5-27-20. ’ | 

27. Hearing had before Mr. (ireen—hearing ordered 
cont inned. 

“ 27. Ordered proceedinn be continued to j 0-17-20— 

sinned and filed. Both sides notified] 

June 17. Sti]>nlation as to facts filial. 

“ 17. Ilearinn had before Mr. Trussed, stipulation tiled 

—continued to 0-21-20. 

“ 17. Ordered proceeding be* continued to 0-21-20. 

Sinned and tiled. Roth sides notified. 

*' 21. Hearing had. Div. .*> on merits case submitted. 

Oct. 27. Findings of fact and opinion rendered. Judg¬ 

ment for foninir. Both sides notified. 

“ 2th Order of redetermination, sinned and filed. Both 
sides notitied. 

1027. j 

Mar. 20. Motion to amend Boards' lindinn* of! fact filed 

i 

bv taxpayer. ! 

»*•'*• i 1 

“ 20. Copy of motion ser\*(*d on (I. ('. 

JO. ()rdered tin<Ii11n of fact be amended as stipulated. 
Sinned and tiled. Both sides not died. 

Apr 4. Assignment of errors Ii 1 e<I by taxpayer.; 

** 4. I )esinnat ion of record for use before tjlie Ot. of 

Appeals of the District of Columbia tiled by 

taxpayer. ! 

“ It), proof of service on fomnfs, copy of pnpeipe tiled 
by tax] layer. 


i 


i 


i 


s 
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I* .lul. JJ, UJ.). ( nited Slates Board of Tax 

Appeals. 

I NiTKp States Boai:i> me Tax Aubeals 
Docket Xo. dS.")4. 

Appeal of M ABOCEKITE T. W 1 1 ITC< >M B, J o 1 1 X FbECI.EK. A^eilt, 
4So t alitoifiiia Street, San Francisco, California 

Vet it mit . 

1 lie al»ove named taxpayer. 1 »y her auenl, John Freuler, 
hereby appeals from tlie determination of the ('ommissioner 
ot Internal Revenue set forth in his deficiency letter (IT: 
BA :4-<i\VF-40(>), dated June L >( J. BJ*Jo, and as tin* basis of 
her appeal sets torth tin* following: 

I. The taxpayer is an individual, residing in Baris, 
France. 

■J. 1 he deficiency letter (a copy of which is attached) 
was mailed to John Freuler, Auent of tlu* taxpayer, on 
June *J!>. prjr>. 

J. fhe taxes in controversy are income taxes for the 
calendar year BBS, and are less than sl(),()(>(l.( it ), to wit, 
$1 JM’J.SP. 

4. file determination of tax contained in the said de¬ 
ficiency letter is based upon tin* following error: 

1J ’fhe Commissioner in determining the taxable* in¬ 

come oft Ids taxpayer added to her (list ri but ivc slum* 
ot the* net income ot tin* trust estate ot A. C. \\ hit comb, of 
wliieh this taxpayer is a beneficiary, a portion of the de¬ 
preciation sustained and allowed by the Commissioner in 
favor of said estate, in determining its net income for the 
year BBS. 

f>. 'fhe facts upon which the taxpayer relics as a basis of 
her appeal are as follows: 

A fiduciary return for the said estate on Form 1041 was 
tiled by the trustee for the year BBS. On this return de¬ 
preciation in the amount of $44.0f»J.44 was claimed and de¬ 
ducted in computing the net income. I he Commissioner 
allowed rj.SS as the correct amount of depreciation 

suffered by the estate for BBS. The fiduciary return dis¬ 
closed the distributive share of net income ot appellant in 
t he trust estate for the year BUS. in her personal return 
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for 191S, appellant included the amount of her distributive 

'hare of net income disclosed bv the tiducihrv return. 

% » 

Thereafter, the Commissioner increased the amount of the 
distributive share of this beneficiary appellant for 1918 by 
$5,294.98, by adding to such distributive share! a propor¬ 
tionate part of the depreciation allowed as a deduction to 
the trust estate, which resulted in the taxes complained of 
in tliis appeal. 

14 In a letter addressed to the taxpayer by the Com¬ 
missioner, dated January 4, 15)24, taxpayer was ad¬ 
vised of an additional tax due for 1918 of $1,042.89. This 
letter also advised the taxpayer that in accordance with 
the provisions of Section 950 (J) of the Revenue Act of 
1921, she would be granted thirty (JO) days wiithin which 
to tile an appeal. Taxpayer, upon receipt of the Said letter, 
prepared and tiled her appeal with tin* Commissioner under 
date of January 29, 1924. Before the said appeal was con¬ 
sidered and disposed of and while it was still pending in 
the Commissioner's oflice. a jeopardy assessment! was made 
of the taxes ($1,042.89) for 1918. A hearing (in the said 
appeal of taxpayer was held before the Solicitor's Office 

on November 10, 1024, and the decision rendered bv the 

• 

Commissioner on said appeal is evidenced by tlie letter of 
the Commissioner addressed to this taxpayer under date 
of January 7, 192."), a copy of which is attached. 

The taxpayer, in support of her appeal, relies upon 
the following propositions of law: 

That the amount to be included in the individual return 
of the appellant as inconn* from the trust estate created 
by A. (\ W hitcomb, is limited to her distributive share of 
the correctly computed net income of the Estate; and 

15 that the Commissioner erred, as a matter! of law, in 
adding to such distributive share any portion of the 

depreciation allowed by the Commissioner in fajvor of the 
estate. See Sections 219, 212 and 214 of the Revenue Act 
of 1918. ! 

Wherefore 1 , the taxpayer respectfully praysj that this 
Board may hear and determine her appeal. 

W. W. SPALDING, 

Counsel for Taxpayer. 
Woodward Building, Washington, I). C. 


2—4592a 
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State ok < 'am eoi:nia, 

('ini)ifii nj Sun I‘ rilhascn, ss ; 

John Freuler. beinir dulv sworn, s«ivs that la* is the dulv 

• • • 

authorized Au»*i 1 1 of the taxpayer, above named, and as 
such i> duly authorized to verity the forego ini; petition; 
that he has read tin* said petition and is familiar with the 
statements therein contained, and that the facts therein 
stated arc true, except such tacts as art* stated to he upon 
information and belief, and those facts he believes to be 
t rue. 

1 si: m.. 1 JOHN* FRHCLFR. 

Sworn to before me this 21st day of July. 102.*). 

JAM KS MASON*. 

A nf itIlf I * il I/I 1 C. 

U> Copy. 

(>Hiee of Commissioner of Internal Revenue, Treasury 

Depart incut. Washington. 

IT:DA :4. CWTdm;. June 20. 102.*). 

Mrs. Marguerite T. W hitcomb, 
c o John T*I‘eIIler. Ai'cllt, 

4s.) ( a li fornia St reet, 

San Francisco, California. 

M \ i *.\ m : 

The claim for abatement of S1.042.SO. individual income 

tax for the war 101S. tih*<l bv voiir Airent, John Freuler, 
• • • 

has been examined. 

The claim is based on the reasons Mated in detail in vour 
appeal previously tiled and also on the contention that the 
additional assessment of £1,1)42.SO was not assessed within 
tin* time granted by Congress for making 101S assessments. 

\ on are advised that Section 2<i(2) of the Revenue Act 
of 1024 provides in part as follows: 

“The amount of income, excess profits and war profits 
taxes imposed by the Act entitled “An Act to provide rev¬ 
enue, equalize duties and encourage tin* industries of the 
I nited States, ‘and for other purposes.* approved August 
f>, 15M>0. the Revenue Act of 101S and bv anv 
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such Act as amended, shall be assessed within 
after the return was tiled 




live vears 


Tiered bv 


The tax of $1,042.80 assessed in March 1024. appears, 
therefore, to have been properly assessed within the live 
vear limitation. 

You are advised that your appeal lias been conj: 

ihe Solicitor of Internal Revenue and under da|ti‘ of dan- 

uarv 7, 1027), von were* advised that vour content ions had 
• • • • 

been denied. 

Your claim will, therefore, Ik* rejected and the rejection 
will officially appear on the next schedule to bej approved 
bv the Commissioner. 

• ; 

"Respect full v, 

d. (i. BRKilljT, 

/)r fnif if ( 'mil ii/'iissini/c i\ 

By A. L FAY IS, j 

IIrad nf pirisirm. 
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((’opy.) 

Form XF-2. 

Treasury Department, Washington. 


IT :PA-4. (JWF-40(i. 


dan uarv! 7, 1027). 


Mr. dames Otis, 

Trustee Mrs. Marguerite r f. Whitcomb, 

210 ( hdifornia St root, ! 

San Francisco. (’ali fornia. 

Sir: ! 

The determination of tin* income tax liability for the tax- 
abb* years 1010 and 1020, as set torth m office letter of 

danuarv 4, 1024, disclosed an airu'reicati* deticiencv in tax 

• • • • • 

amounting to $1,248.22. 

In accordance with the provisions of Section 1274 of the 
Revenue Act of 1024, you are allowed (JO days from the 
date of this letter within which to tile an appeal to the 
Boaid of lax Appeals contesting in whole or in part the 
correctness of this determination. 

Where a taxpayer has been sdven an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
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within the (>0 days prescribed and an assessment lias been 

made or where a taxpayer has appealed and an assessment 

in accordance with the linal decision on such appeal has 

been made, no claim in abatement in respect to any part of 

the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 

to file an appeal, you are requested to siirn the enclosed 

agreement consenting: to the assessment of the deficiency 
* • % 

and forward it to the Commissioner of Internal Revenue, 
"Washington, 1). (’., for the* attention of IT: PA-4, (lWF-40(>. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should lu» executed with respect to the 
items agreed to. 

Respect fully, 

I). II. BLAIR, 

('nnnni.es inner, 

(Signed) 1 By J. (J. BRIGHT, 

Dr puff i ( ’ nnnnissinner. 

Knclosures: Statements, Agreement—Form A. 


IS 


Statement . 


IT: PA-4. (JWF-406. 


In re Mr. James Otis, Trustee Mrs. Marguerite T. Whit¬ 
comb, 210 California Street, San Francisco. California. 


Yt>:i r. 


in tax. 


1010 
1020 


$700 7)1 
7)47 71 


Total 


. $1,248 22 


Reference is made to your protest of January 22, 1024, 
against the adjustment of the income tax liability of Mar¬ 
guerite T. Whitcomb for the years 101S, 1010 and 1020, as 
stated in office letter dated January 4. 1024. 

You are advised that your protest, together with that of 
A. C. Whitcomb Trust, has been reviewed by the Solicitor of 
Internal Revenue, who has sustained the action of the In¬ 
come Tax Unit. 
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III accordance with Article 347 of Regulations 45, it is 
held that depreciation on the assets of the A. C.j Whitcomb 
Trust is not deductible in determining the income distribu- 
table to the life tenants. Such depreciation is; deductible 
only by the remaindermen. Since Mrs. Marguorijte T. Whit¬ 
comb is not a remainderman, no change has been made in 

* I 

her distributive interest in the income of the A. C. Whit- 

i 

comb Trust, as determined bv the Examining iOfficer for 

the vears 1911) and 1920. nor the vear 1918. 

• • ! 

These assessments are in addition to all other outstand¬ 
ing and unpaid assessments appearing u]>on the|(Vdlector's 
lists. Pavment should not be made until a bill is received 
from the Collector of Internal Revenue for volur district, 

• i ' 

and remittance should then be made to him. ! 


19 (Copy.) 

| 

Treasury Department, Washington. I 
IT :PA :4. GWF-40G-FR. Fell 5, 1924. 

i 7 

Mrs. Marguerite T. Whitcomb, 
c o James Otis, 

310 California Street, j 

San Francisco, (Ml if. 

Madam : 

Reference is made to office letter of January 4, 1924 in 
which additional tax of $1,042.89 was indicated for the vear 
1918. | 

It is noted that you have filed an appeal fro;m the pro¬ 
posed assessment of this amount and also a jwaiver for 

1 i 

1918 sinned for vou bv James Otis, Trustee and J. W. 

Freuler, A.nent. However, since your own sfnijtature does 

not ap]>ear on the waiver it cannot be accepted as valid 

and the tax must be immediately assessed in order that the 

* \ m 

Government's interests may not be jeopardized. This 

action is necessarv in that the five vear period for 1918 

. ■ . • * 

within which additional assessments may be made will ex¬ 
pire at an early date. 

Payment, however, should not be made until |i bill is re¬ 
ceived from the Collector of Internal Revenue jaiul remit¬ 
tance should then be made to him. 
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Since 11 1 «» contentions presented in your appeal have not 

been considered von are advised that within ten davs after 

• • 

receipt of notice and demand for payment you may tile 
with the Collector of Internal Revenue a claim (Form 
845) for ahatcmciit of the amount which you consider rep¬ 
resents an excess assessment. If a claim is tiled it should 
set forth in detail all facts pertinent to the ease and should 
he accompanied by the enclosed carbon copy of this letter. 
The claim for abatement will act as a stay to the collection 
of tin* tax but in the event of an adverse decision interest 
will he added at the rate of one-half of I'd a month on the 
amount rejectedi from the time it was due until it is paid. 

Vou arc further advised that you may protect your 
-0 rights by paying the tax under written protest and 
immediately tiling with the Collector a claim (Form 
845) for refund or credit of the amount which vou consider 
represents an excess assessment. If all or any portion of 
such claim for refund or credit is allowed interest at the 
rate of one-half of Id per month will he paid to you on 
such amount from the date it was paid to the date of allow¬ 
ance. 

Respect 1 ully, 

.1. (J. BRIGHT, 

1 )ep lit if ('<> m in is. s inner, 
(S.) By A. LEWIS, 

Head of Division. 

Enclosures: Copy of letter. Form 843. 

51 Filed Anir. 51, lh55. I’nited States Board of Tax 

Appeals. 

Fnited States Board of Tax Appeals. 

Docket Xo. 0854. 

Appeal of M Aiaai-.iu ik T. Whitcomb, (John Fbetleb, 
Agent), 485 California Street, San Francisco, Cali¬ 
fornia. 

An steer. 


Xow comes the Commissioner of Internal Revenue bv his 

* 

attorney, A. W. Gregg, Solicitor of Internal Revenue, and 
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for answer to the petition of tlie above-named taxpayer ad¬ 
mits, denies, and alleges as follows: 

{ 

(1) Admits the allegations of paragraphs one! and three. 

(2) Denies that any deficiency letter in respect to taxes 
for the vear 1D1S was mailed to John Freuler, agent for the 
taxpayer, on June It), 1925, but avers that ajletter was 
mailed to said John Freuler on July 2b, 1925, advising the 
taxpayer of the rejection of her claim for abatement of 
taxes for the year 1918 which had been assessed prior to the 
enactment of the Revenue Act of 11)24, a copy of which let¬ 
ter is attached to the petition. 

(2) Admits that a fiduciary return for the trust estate of 
A. (A Whitcomb on Form 1041 was filed bv theltrustee for 
the year 1018 on which return depreciation in the amount of 
$44,0(53.44 was deducted in computing the net income of the 
trust, and admits that tin* Fommissioner has allowed $55,- 
202.8(5 as tin* correct amount of depreciation sustained by 
the estate for the vear 1918. i 

(4) Admits that the said fiduciary ret uni showed the pro¬ 
portionate share of the taxpayer in the net income of the 
trust estate for the year 1918 as shown in said return, and 
that tin* taxpayer included in her individual return for said 
year her said proportionate share of such income. 

22 (5) Admits that the Fommissioner included in the 

amount of income of the trust estate distributable to 
the bonefieiarv during tin* vear 1918, under the terms and 
provisions of the trust of A. F. Whitcomb, tint amount of 
$5,284.98, representing a proportionate part jof the de¬ 
preciation allowed as a deduction to the trust estate, but not 
deductible from tin* share of the income of jsuch (‘state 
distributable to the taxpayer during the year in question. 

((>) Admits that the additional tax involved! in this ap¬ 
peal was assessed, that a claim for the abatement thereof 
was filed by the taxpayer, and, that such claiin was sub¬ 
sequently rejected by the Fommissioner, all in manner and 
form as alleged in the petition. 

(7) Denies generally and specifically each and every al¬ 
legation contained in the taxpayer's petition not hereinbe¬ 
fore admitted, qualified, or denied. 
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Propositions of Law. 

(1) 1’ndor tlx* Revenue Act of 11 >1S tlx* beneficiary of a 
trust is retptired to include in his return and is taxable upon 
tlx* entire amount of tlx* income of such trust which under 
tlx* terms of the trust and tlx* laws of the state governing 
tlx* same is distributable to such beneficiary during tlx* tax¬ 
able year. 

(*2) ruder the terms of the trust in question and the 
laws <>{’ the State governing the same, tlx* share of the tax- 
paver in the income of tlx* trust during tlx* taxable Year 
in question was not subject to deduction for any amount 
of depreciation sustained by tlx* trust upon any of its prop¬ 
ort y. 

(b) T)x* t 'ommissioner has not, since tlx* enact¬ 
ment ol the LYvenue Act of 1 d«4, determiix*d that 
any assessment should be made against tlx* taxpayer in re¬ 
spect to anv taxes for tlx* Year 1!*1S. 

Wherefore, it is prayed that tlx* appeal of tlx* taxpayer 
be denied. 

A. W. OR HOG, 

Solirilor of Intinull Ilrrrinir . 

.Mforiu // for Connnissuun r of Iitfmtal Hr m u nr. 


( )f counsel: 

THOMAS l\ DLLLLV. di;.. 

Sficc/dl A! I ol'iU If Hit) < fin of / ill r null lirmnnr. 

‘J4 I*'iI(*< 1 dun. 1<, l‘dl26. I nited States Hoard of Tax 

Apt >eals. 

I’uited States Hoard of Tax Appeals 
Docket Xo. .)S.)4. 

M.\i:urKi:iTK T. Whitcomb (d.\MKs Oris. Trustee), 

1 Vtit ioner. 


(\>MM isslox KB OK lXTKBNAI. liF.VKN l*K. Respondent. 

Sllpnlaf ion. 

It is now sti]»ulated between counsel for tlx* above appel¬ 
lant (Marguerite T. Whitcomb, James Otis, Trustee) and 
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the counsel for the To; :.iissioiior of Internal Revenue, as 
follows: ! 

That the material facts of this case are the shine as are 
set forth in the findings of tael of the decision of the Board 
of 'fax Aim >eals, in tin* cases of Louise I\ V. j Whitcomb 
and others. Docket Numbers 1946, 1147, 2321, 1948, 1949, 
cop\ of which findings of fact is attached hereto and made 
part hereof, except as follows: 

The sole appellant on this appeal is Marguerite T. Whit¬ 
comb, a non-resident alien of the United States jand a resi¬ 
dent of the Republic of France. The year involved is 1918. 
The deficiency of income taxes asserted against appellant 
by tin* letters of the (’ommissioner of Internal Revenue is 
$1,042.89. | 

'flu* amount bv which the (’ommissioner increased the 
distributive share of tin* petitioner in the income of the 
trust for 1918, on account of tin* exclusion of any deduction 
for depreciation on the property of the trust, wab $5,264.98. 

Tin* deficiency letter was mailed to appellant \sj duly auth¬ 
orized agent on .June 29, 1927), and this appeal was pro¬ 
secuted within less than sixty days thereafter. 

27> Of the action of the (’ommissioner in adding to ap¬ 

pellant's reported income* $5,264.98, her proportion- 
ate share of tin* depreciation allowed as a deduction in 
computing the net inconn* of tin* (.‘state, appellant com 
plains on this appeal. 

That this stipulation may be read as evidence) for either 
party hereto, at the hearing on this appeal. 

i 

This dune 16, 1926. I 

A. W. OREGG,j 

(leneral Counsel Rnrean of Internal Rer(\nu<\ 
Affontrt/ for ('<>m nussloncr of Infernal Rerenae. 

\V. W. SPALDING, 

Counsel for Appellant. 

()f counsel: 

THOMAS P. DUDLEY, Jr:., j 

Sjtrriaf Afforin ij Bureau of lnternaJ\ Revenue. 

i 

i 

2<> A true copy. Teste. 

ROBERT (’. TRACY, 

I 

Secret ara l \ S. Board of lax Appeal#. 
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M. t. wiirrroMi; vs. i>. n. ijlaii:, com mi:., etc. 


I nited State- I JonnI nl Tax Appeals. 

1- Xos. l!in;-l!47. ---1 r.4> 114!I. 

Appeal of Lorisi-: I*. \’. \Vii nvo.Mi:, ('haiii.oitk A. \V. Lepic. 

M .\i:oi i.!: it i. T. W in ivom i;. 

Sulmiit letI April jo. lirjd. 1 )<m* i<!<*«I April 11 ». 

Taxpayers an* lilr truant- under a trust which include- 
depreciable assets. The trustee in reiurnimr the net incoim* 
oi ti e trust deducted and was allowed the deduction ol an 
allowance for exhaustion, wear and tear. 1 >i-t rihut ions to 
the bellelieia fie- <»I 1 i I e interest- Were made irrespective ot 
such allowances, and the ( oimnissioimr in auditing the 
ret urns of 1 he bendiciarie- did not permit the said allowance 
tor depreciation to he divided anionii-t them. that 

under Section *J ;11 * of tile UeVemie Act of liUS, life hellO- 
iiciaries are not entitled to allowance- which relate to capital 
t ra 11 >a**t ioils and t In* corpu> oI t he est at e. A rt icle .>4<. I ! eir- 
lllatioli- Id. as aplellded b\ T. I >. *JPS| approved. 

II . II . Sjxihinni. /\ .w/.. lor the taxpayer-. 

I.aifitnri A.s-f/.. for the ( ommi--ioner. 

UelWre Janies. Smith, and Trussed. 

These are appeals from determinations of deticiences 
a> to Louise l\ \ . \\ hitcomh for the years 1!H7. HUS. Idl'd, 
and id’Jn. in t he amounts «»t' Sbdl.1 7. £h,4d 1 . 1 ‘J, Sb.tdtl.’Jd. and 
s.‘!.*_!!rj.nd; a-. to ( harlotte A. \\ . Lepic for the years ldli, 
1 i > 1 s‘. tid'd, and I'd’Jo. in the amounts, respectively, ot 
sbb-4 sii, s:;.4h':.fj. £:;.id<;.*Jd and and as to Mar- 

iruer'te T. W hitcomb for the years l'dld ami I'd’Jo, in the 
amounts, respectively, of £70(1.7)1 and £ VL .< 1. 

Findings of Fact. 

’flic taxpayers are mm resident aliens and. during the 
taxable years .here in pm*-tion. resided in France. 
J7 l.oiii-e I \ \ . Whitcomb was. during those years, the 
widow of A. < . Whitcomb, deceased. ( harlotte A. 
W. Lepic was the daughter of A. t'. Whitcomb, and Mar¬ 
guerite T. Whitcomb wa- the widow of Adolphe Whitcomb, 
deceased, son ot A. < . W hit comb. 
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A. ('. \\ ]iit<*oin 1 >. used, k»ft a will, 11 7tlj clause of 

which is as follows; j 

“1 -five to my hereinafter named Ivxecutor Jyrome Lin¬ 
coln. of said San Krniieiseo, all the rest of my property, real, 
personal or mixed, except what I may have in Kranee, of 
(‘very kind and nature, and not hereinbefore disposed of, 
after the payment of my debts, in 'Trust, nevertheless, to 
pav over to mv said wife. Louise Halmvre \ ion |\\ hitcomb, 
one third part of the interest thereof or ineomejtherefrom 
for and during her natural life, and tin* other Itwo-thirds 
part to my two children born of her; one Adolphe horn 
on or about tin* *J.'>rd day of February, 1SS0, and the otlu»r 
( ha riot te A nd ree. born on or about the 4th day of jlVcembcr, 
1SS-J. with the rever>i<m or remainder of the wjlioie three 
third parts to i he descendant s per slirpes of ihb said two 
children, if any he alive at the time of the death of the said 
two children ; and if none he alive at that time, to Harvard 
Hoi lop* in eonformitv with the provisions named or indi¬ 
cated in Section Six ((>) of this will having reference to said 
1 harvard (’olleifc. V* j 

The forego mu' pro\ ision oi the will lias been; judicially 
construed as providing to the widow, Louise Laljnyre \ ion 
Whitcomb, an estate for lile in one third ot thejineome ol 
the trust, an estale for lift* to each of tin* two children in 
one third of the income of the trust eontinuinif to tin* death 

* i 

of tin* survivor and, because of the death of Adojphe \\ hit- 
comb, an estate for tin* life ot (’harlotte A. \\\. Lepic, in 
the share of Adolnhe to his widow and his two children, 

* i 

share and share alike. 

The net income of the trust estate is di<1 ri bill able pe- 
riodicall v to the beneficiaries and e so (list ri but (*d. 
liS In preparing tin* liduciary returns ol! the tru-t 

estate for the veal's 1 i M 7 to 1TJ0, inclusive. the trus¬ 
tee included therein the income of the estate for tin* respec 
live vears and deducted therefrom expenses, inCludinif in 
terest. taxes, and also the allowance providi*d by jllu* statute* 
for exhaustion, wear and tear on account of the depreciable 
assets beloii.u’inif t<> the trust. The dilfcrcnee between tin* 
iiross incoiiK* and dcduetion> so made was shojvvn on tin* 
liduciary returns as the net income of the trust hud as the 
a if,if rebate (list rilmtabh* n(*1 income ot tin* beneficiaries, the 
share and inter(*st of each beneficial’v beinif stated. 
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In preparing the income-tax n'lrns of the beneficiaries 
of the trust for tlu* years 1917 to 1920. inclusive, the trustee 
include;! therein, as the distributive shun* of the net income 
of tlie trust of each of said beneficiaries, that proportion 
of the net income of the (‘state a> shown by the fiduciary re¬ 
turn, which the interest of tin* henolieiarv in the income bore 
to the total income, namely, one-tbird to Louise l\ V. W hit¬ 
comb, one-third to (‘harlotte A. \V. Lepic, and one-third of 
the remaining on(*-third to Marguerite T. W hitcomb. 

The (Vmunissioner, in auditing the fiduciary returns of the 
trust, allowed depreciation as a deduction in determining 
tlu* m*t income of tin* trust for each of the years under con¬ 
sideration. but. in auditing tin* returns for the several wars 
of each of said beneficiaries, determined tin* distributive net 
income applicable to each of them a* tlu* share of tlu* net 
income of the trust to which she was entitled, excluding 
from the said computation tlu* sai l deduction* on account 
of depreeiat ion. so that, in determining tin* deficiencies here 
in issue, tin* (’ommissioncr increased the net income of the 
said parties as reported by tin* trustee for the several years, 
in the amounts stated below: 
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Kstate of Louise 1*. V. Whitcomb: 


By .$S.17>S.22 for 1917. 
By *1:>.s;>4.!m; for ID is. 
l:>.77i>.4:» “ mil). 
12.270.40 ** 1D20. 

( ha riot t e A. W . I .epic : 

By $SJ7>S.22 for ID 17. 

**’ lo.S.Vhbb “ ID IS. 

1 o.779.4d ** 1919. 
12.270.40 ** 1920. 

Marguerite T. Whitcomb 

By $2,7)9:1.14 for 1919. 

“ 4,092.12 •• 1920. 


James : 


Ophiinit. 


The ])etitioners contend that the net income, tlu* dis¬ 
tributive share of which is taxable to these beneficiaries, is 
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the st.itlitory not inoono >i‘ too trust divided into the mini- 
l>er of slumps provided in tin* will. The Commissioner 
agrees that tli(‘ statutory net income is the starting point of 
tin* computation, 1 »ut contends that the distributive shares 
of life beneficiaries must be computed with due regard to 
what they .actually receive under the trust as income and 
that tin* remainder interests must be id von dud considora- 

* i 

tion in the computation of such distributive shares. 

The (piostion calls for the construction of Section 219 
of the Kevenue Act of 1D1S, and more particularly sub¬ 
divisions (h) and (//) thereof, 'file ]»ertinentj provisions 
are as follows: 

i 

i 

“Sec. 219 {a). 'That the tax imposed by sections 210 
and 211 shall apply to the income of estates or of any kind 
of puiperty held in trust, including— 

(4) Income which is to be distributed to the beneficiaries 
periodically, 

(b) The liduciar/Vs shall be responsible for imakini^ the 
return of income for the (‘state or trust for wlijich he acts. 
1’iie net income of the estate or trust shall be computed in 
the same manner and on the same basis as provided in sec¬ 
tion 212, * ‘ | 

20 And in cases under paragraph (4) of {subdivision 

( a ) of this Section the fiduciary shall include in the 
return a statement of each beneficiary*s distributive share 
of such net income, whether or not distributed! before the 
close of the taxable year for which the return jis made. 

yd) In cases under paragraph (4) of subdivision (a) 
the tax shall not be paid bv the tidjuciarv, but 
there shall be included in computing the net income of each 
beneficiary his distributive share, whether distributed or 
not, of the net income of the estate or trust lorjthe taxable 

tfs * * i 

year, 

Provisions of similar import are contained iii the Act of 
1910, as amend(‘d by tin* Act ot 19P. 

Nowhere in the Act is there contained a specific definition 
of the term “distributive* share*'. Treasury Decision 2987, 
dated March 1, 1920, forms the basis of the ('onijmissioner\s 
action in the instant appeal and is so important tjo an under¬ 
standing thereof as to warrant its reproduction in full: 

“Keuulations No. 4b an* amended by adding thereto 
Article 347 to read as follows: 
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rt. .14 <. /*,sfufrs find frttsfs / n'l> < <tn u<<\ hi' f rrali b us 
<t int'f. In tin* rnsr of certain estates ami trusts it is 
recognized that tin* e*state or trimt ran not 1»r t related as 
a unit tor incorn**-tax purposes and may repivsemt an 
auirrruat«* of distinrt interests, to all of which t lie tiduriaries 
are responsible. In such eases the procedure stated in this 
article >houhl govern. I he following' are recognized as 
rases which ran not he malted a" a unit and must, there¬ 
fore, he governed by this article: 

( a ) \\ h<‘ii tin*r<* is income* elist rihutable* pcriodicnllv and 
also income which is to he* arrumulateel in trust, lielel for 
tuture elistrihution, e»r aeld<*d to the* corpus: (h) whe*n tln*re* 
is income* distrihutahh* pe*rio(!ieally and also income (ae* 
(*(»!*< li n.u‘ to the F»*« le*ral i in-on n* tax >t at ut <*s a lie l re*"ulat ions ) 
w hich is mu elist rihutahh* periodically under State* law, e*. n\, 
irains t nun sale* <>t capital assets, stock divieleinls: (r) wlie*n 
there is ineeune elist rihutahh* periodically ami deelue-tions 
(according te> Feeh*ral iin*e>me-tax statutes ami reuulat ions) 
which are* not deeluctihh* umh*r State law from the- dis¬ 
tributable income. <*. it., losses freun the* sale of capital 
asse*ts, dej)h*tion, ch*pre*ciation. 

“In ascertaining whet he* r an e*state* or t rust conics within 
any e> 11 «• e>! the cases just enumerated, tin* provisions 
.’’>1 e>f tin* Federal statute's and regulations -ratln*r than 
tin* provisions of the will <»r trust and tin* pre>visie»ns 
e>f State laws shall <h*te*rmine* what ite*ms constitute* tax 
al»I«• ^re’S"- income or allowable* eledimtiems : tin* provisions 
of tin* will or lru>t ami of State* laws shall determine the 
allocation e>f ite*nis of ur<>s> income or <leelm*t ion : that m, 
to which <>f tin* diffe*re*nl int**re*sts making up tin* wln»h* 
su«*h items shall he charged <>r alloweel. In cases which 
are t<> he treated uinlcr this article*, the ih*ms • >t uross in¬ 
come* and eI<*< 1 1 ie*tion a< eh*te*rmiin*d by tin* Federal ineome*- 
tax statut»*s and ivipilati«ms must he scrutinizeel and classi- 
tie*<l in accordance with tin* provisions of tin* will e»r trust or 
rul«*s of local law into two c!ass«*s. one* >uhject te» tin* pro 
ccdure* s|>e*e*itie* 1 in subdivision (c) of section 21!h and the 
other te) til** procedure spe*citieel ill subdivision ('/) of Se*c 
tion 21lh The re*sult will he that the beimliciary tee whom 
ineeune is to he distributed p<*rioelically must iiiclmh*. in 
computing his in*t: income*, the* amount actually distributable 
to him (except exempt income) <*ven though the a^niv^ate 
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ot the distrilmtive shares should Ik* larger than the net in¬ 
come ot tlu* estate* or trust computed as a unit. !Any gain, 
profit, or income which is not periodically (listrihutahle 
must he included in computing the net income* of; the (‘state 
or trust, so that tin* fiduciary will pay the taxi upon, any 
excess of the net income of the estate* or trust computed as 
a unit over the aggregate distributive shares. 

“For example, a trust is created, the income of which is 
(list rihutahle periodicallv for the life of tlu* bonelieiarv, the 
remainder over to others. flu* trust has the! following 
items of inconu*: Kent, $.‘>,000; interest, $2,00(1; gain on 
sale of capital assets, $1,.>00; cash divi(h*nd, $lj000. And 
deductions: (Jeneral expense's (all deeluctihle* I from dis- 
trihutahle income), $<00; depreciation, $M00; loss on sale* 
of capital assets, $M,000. I nele*r llu* terms of| the* trust 
$5,.‘>()() will he distrihuted t<> the hem*liciary, jviz., rent, 
$.*1,0(10: plus inte*rest, $2,000: plus dividend, $),000; h*ss 
general expense's, $<00. flu* gain and loss on the sale of 
capital assets will he considered capital ite*m?> affecting 
the corpus only, and the* items of depreciation Will not af¬ 
fect the* amount to he distrihuted, there being ho rule* of 
State* law or provision of the* trust repairing thin deduction 
from (listrihutahle income. In such a case the} fiduciary 
must report on Form 1041, showing a net income* for the* 
trust of $.‘ 1 , 000 , and must show as llu* distributive* share* of 
the heneliciarv the $b,.‘!00 to which 1 u* is entitled. The* 
heneliciarv must account for the* amount actually distribu¬ 
table 1<> him as income*, viz., $b,M00, provided jin Section 
210(h) and will lx* entitled to a credit <>f $1,000 hu account 
of the dividends in computing the normal lax, hut not to 
anv deduction on account <>f depreciation or capital losses. 

“If there had been no loss on the sale* of capital assets 
so that tin* net income* of tin* estate* or trust was $(>,.)00. 
Form 1041 should show tlu* distributive* shnjre of the 
heneliciarv as $."i,.‘!00 and tin* distributive share* of the 
M2 fiduciary as $1,200; and tlu* fiduciary should tile a 
separate return on Form 1040-A, nportjing $1,200 
for taxation. j 

DAXI FL KoKjFK, 

('<///////issmjicr < >f litlmml ltvi'citn<\ 


f fhe particular situation of these taxpayers is-covered in 
Subdivision (r) of the first paragraph of the ’foregoing, 
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that is, the* income in this ease is '1strilaitahli* periodically, 
hut there are deduct ions (in this case depreciation) winch 
do not affect the computation of distributable income of 
the life beneficiaries but do affect tlie corpus of the estate. 
'This is illustrated in tin* third paragraph, wherein is set 
forth ordinarv income subject to distribution, in the total 
amount of $.">,.*»()(), and capital losses which reduce the in¬ 
come of the estate for the purpose of the fiduciary retain, 
but relate to the separate entities represented by the estate 
as a whole, ultimately consisting of the remaindermen. 

We are dealing here, then, with a situation in which theta* 
are distributive shares of life tenants and distributive 
shares in effect of remaindermen, which latter have to do 
with the capital assets and capital t ransnetions of the estate 
and have nothing to do with the life tenancy and the in¬ 
come distributable thereunder. ’The situation is perfectly 
clear in the case of the estate or trust in which a portion 
of tin* taxable net income is derived from capital sources. 
In such a case the ordinary income is distributed to the 
lib* beneficiaries and the capital trains are reported by tin* 
fiduciary and taxed to him. 'fhe situation is not different 
in the case of capital losses, that is, tin* ordinary income 
is distributed to the life tenants and tin* capital losses are 
absorbed by the* estate or trust as the representative 
IY.\ of the* remaindermen. True*, in the* one* e*ase* the* 
tielue-iary must make* an income-tax lvturn anel pay tax 
upon the* train de*rive*d from e*a pi t a I t ransactions, whereas, in 
the rase* of losses, no siie*h return is ivejlli i*e*el and of course* 
no s lie'll tax is e*e »I le *e*t e*el, but the* e list l’i but i Ye* sha l‘e* of the* 1 i f e * 
temant is une-hantre*el in e*ithe*r case, h is the* share* to whie-h 
lie* is e*ntith*el of the* oreliuary net income* of the* e*state*. that 
income whie-h uneh*r the* will or trust instrume*nt or uuele*r 
the* laws e»f the* jurisdiction unele*r which the* estate* en¬ 
trust is be * i 1114* administered. is onliuarily distributable 1 e > 
life* tenants, 'flu* other trains taxable* e»r deductions al- 
l()We*el reflate 11e>t to site'll eU'eliliary income*, but to capital 
transactiems in which the* life* temant has tie) interest ttpeui 
which la* may be* charsre*el for tax as to trains and as t<> 
losses which lie* may not be* permittee! to use* to re*diice the* 
elistributive* share* e»f the* income* whie-h lie* re*ce*ives and 
upon whie-h lu* should pay tax. 11is distribut ive* share 
remains unchantreel whether the capital transactions of the 
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estate or trust show a gain or a loss, and lie lias no in¬ 
terest in that aspect of the trust, except the natural future 
interest in the increase of his income in the caste of stains 
or in its decrease in the case of losses. 

There is, then, in all of these cases, a taxable entity rep¬ 
resented hv the estate or trust, in the background of which 
lies the remaindermen who will ultimately divide the corpus. 
These remaindermen are not themselves taxable upon the 
gains, nor themselves entitled to deduct the losses, but the 
entity, the trust, which is administering the corpus for the 
time being, is taxable on such gains and is entitled to the 

deduction of such losses. It matters not that in manv 

* 

34 cases of losses under these circumstanced there re¬ 
mains no income from which to deduct them. The 
estate in such circumstances is in no different position from 
that of any taxpayer whose losses exceed his gains. lie is 
fortunate onlv in that he has no tax to paw 

It is not altogether fortunate that Treasure Decision 
31)87 contains the following language: 

“The result will In* that the beneficiary to whom income 
is to be distributed periodically must include, iii;Computing 
his net income, the amount actuallv distributable to him 
(except exempt income) even though the aggrebate of the 
distributive shares should be larger than the net income 
of the estate or trust computed as a unit.” 

The aggrebate of the dist ributive shares, whenklue regard 
is had for the* estate as an entity, is never otlter than the 
taxable net income of the estate. The fact merelv is that 
the sum of the plus quantities is, where lossejs occur, in 
excess of the net income and is reduced by the minus quan¬ 
tities, namely, capital losses, depletion or depreciation. 

There remain to he* considered, only certain points made 
by the taxpayer having to do particularly with itlie alleged 
erroneous reasoning in IlaHirll v. Mitchell, 3j Fed. (3d) 
438. In that case, the court said: “It is necessary to resort 
to the instrument containing the terms of the tjrust to de¬ 
termine her distributive share." This the taxpayer con¬ 
trasts with the language* of the Supreme Fourt in Mer¬ 
chants' Loan aw! Trust Ctnupaun v. Stuirtaufcd, 335 l\ S. 
509, in which the court said: “The provision jof the will 
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may lx* disregarded. li was not within the power of the 
testator to render tin* fund nontaxabh*.** 
do As wr iiav** pointed out above, tin* const ruction 

of the liiii.^ua.u'e "distributive slum*** is entirely con¬ 
sistent with the position taken by tin* (’ommissioner, and in 
tact is tin* only position which possibly can be taken in the 
case ol returns of estates or trusts, where capital trans¬ 
actions and ordinary income are commingled in a single 
return l>ut must lx* separated into parts to represent the 
various interests concerned therein. I his. we believe, is 
all that the court meant in />\;//:'// v. Mitchrl 1 . and, as so 
intei preted. is certainly entirely correct. 

Taxpayer a Iso points out the identical laimuaa'e between 
Sections IMS and l*l!h wherein "distributive share" of 
partners is contrasted with "(list ributive share** in the case 
ot trusts. 1 here aim in the question is one ol tact as to 
what the dist riluit ive sha re is. I *nrt nership income is quite 
commonly distributed in a manner different from tin* inter¬ 
ests of the partners in capital, yet it is not often contended 
that the partners should be taxed upon shares computed 
upon the basis of their interest in capital alone, yet that, in 
a measure, i-* tin* contention here, namely, that lib* bene¬ 
ficiaries who have no interests, except in income, should lx* 
affected by the fact that capital transactions relatim;'solely 
to remainder interests have occurred and atlected the trust 
as an flitirety. 

Xor do we believe. a> tin* taxpayer claims, that the con¬ 
struction which we have placed upon the statute above, is 
one outride and beyond the statutory lanuuaip*. ( ertainly 
such is not our intent, for if the words "distributive share" 
are not subject to the t oust met ion uiveii. there is no otlu*r 
placed in the statute in which autlioritv can lx* found for 
taxir.ir as incom'e tin* amount by which the (’ommissioner 
here seeks to increase the income returned by these 
;»(> taxpayers. 'l'iiat income must lx* then distributive 
shares or inconn* taxes cannot lx* imposed thereon. 
In our opinion. (onirress. whih* usinu’ general lanuuaip*, 
used lan.uuaat* peculiarly a]»t and particularly adapted to 
tin* purpose in mind. Any attempt to be specific would 
have resulted in far greater contusion than that incident to 
tlu* application ot u'»*u<*ral laun'iumv to situations which 
from time to time an- necessarily complex in tact, it not in 
the principles to be applied. 
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The taxpayers also a; am* that depreciation, belli"' a mat¬ 
ter of annual deduction, is a deduction which is properly al¬ 
lowable to life henoticiaries. We think the answer is clear; 
depreciation or “exhaustion, wear and tear," ijn the !an- 
iTuaa'e of the statute, allowed l»y the Act, relates! to capital 
assets. Tin* depreciation is not in the income but in the 
capital, and it affects income only in that, if the depreciable 
assets are not replaced, the income sooner or later!will cease. 
This miidit result, as the taxpayer points out, in no assets 
beimr left for tin* remainder men, but this certainly is not 
a matter in which a life tenant has any particular interest. 

We are of tin* opinion that the < ’ommissioner .committed 
no error in the determinations here under appeal. 

The deficiencies an*: 
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Thomas 1\ Dudlev, Ks<p. for tin* Commissioner. 
Reporter R. .1. Sterling. Xo transcript was ordered. 
Amount of delieioney asserted £1 .(M-2.S!). 

Amount of tax in controversy: £1,042.SP, 1 )ei!nii; income 
tax, R)1S. j 

Hearing was oil the merits. 

Stipulations bv counsel of tin* facts in this casej have been 

filed. 
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Opening for taxpayer by Mr. Spalding. 

Case submitted. 

flic hearing closed at 2:1.) P. M. 

38 A true copy. Test: 

P>. I). GAMBIA!, 

Clerk, l . S. Board of Tax Appeals. 
United State's Board of Tax Appeals. 
Docket Xo. 3834. 


Makockkitk T. Whitcomb, Petitioner, 


v. 

Uommissioxki: or Internal Kkvknck, Despondent. 

Decided October 27, 192b. 

IP. U . Spaidmp. Psip. for the petitioner. 

Thomas P. Ih/dlrif, Jr., Ksq., for the respondent. 

This is a proceeding for 11 u» redetermination of a de¬ 
ficiency in income tax for 1918 in the amount of $1,042.89. 
It was stipulated that the material facts in this case are the 
same as the facts set forth in the findings of fact in the 
Appeal of Louise P. V. Whitcomb, 4 P>. T. A. SO. 

Piudhips o f Pad. 

The taxpayer is a nonresident alien and, during the tax¬ 
able year here in question, resided in France. Taxpayer 
was tin* widow of Adolphe Whitcomb, deceased, son of A. 
C. Whitcomb. 

A. C. Whitcomb, deceased, left a will, the seventh clause 
of which is as follows: 

“I ipive to my hereinafter named Fxecutor Jerome Lin¬ 
coln, of said San Francisco, all the rest of my property, 
real, personal or mixed, except what I may have in Franco, 
of every kind and nature, and not hereinbefore disposed 
of, after the payment of my debts, in Trust, nevertheless, 
to pay over to my said wife, Louise Palmyre Yion Whit¬ 
comb, one third part of the interest thereof or income there- 
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from for and during her natural life, and the lot her two- 
thirds part to my two children horn of her; oijie Adolphe 
horn on or about the 23rd dav of Februarv 1880, and the 
other Charlotte Andree, horn on or about the 4th dav of 
December, 1882, with the reversion or remainder of 
39 the whole three third parts to the descendants per 
stirpes of the said two children, if any he alive at 
the time of the death of the* said two children; and if 
none he alive at that time, to Harvard College in con¬ 
formity with the provisions named or indicated! in Section 
((>) of this will having reference to said Harvard Col¬ 


lege. 


* > > 


The foregoing provision of the will has been judicially 
construed as providing to the widow, Louise Palmyra Yion 
Whitcomb, an estate for life in one-third of the income of 
the trust, an estate for life to each of the two jchildren in 
one-third of the income of the trust continuing to the death 
of the survivor and, because of the death of Adolphe Whit¬ 
comb, an estate for the life of Charlotte A. W. Lepic, in the 
share of Adolphe to his widow and his two children, share 
and share alike. 

The net income of the trust estate is distributable pe¬ 
riodical! v to the beneficiaries and is so distributed. 

In preparing the fiduciary returns of the trust estate for 
the years 1917 to 1920, inclusive, the trustee included 
therein the income of the estate for the respective years 
and deducted therefrom expenses, including interest, taxes, 
and also the allowance provided by the statute for exhaus¬ 
tion, wear and tear on account of the depreciable assets 
belonging to the trust. The difference bet wee}) the gross 
income and deductions so made was shown on the fidueiarv 
returns as the net income of the trust and as the aggregate 

distributable net income of the beneficiaries, the share and 

7 ! 

interest of each beneficiarv being stated. 

In preparing the income-tax returns of the beneficiaries 
of the trust for years 1917 to 1920, inclusive thq trustee in¬ 
cluded therein, as the distributive share of the! net income 
of the trust of each of said beneficiaries, that proportion of 
the net income of the estate as shown by the fiduciary re¬ 
turn which the interest of the beneficiary in the income bore 
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to tile total income, namely, one-third to Louise P. V. 
40 Whitcomb, one-thinl to Charlotte A. \V. Lepic, and 
one-third of the remaining one-third to Marguerite 
T. Whiteomh. 

The Commissioner, in auditing the fiduciary returns of 
the trust, allowed depreciation as a deduction in determin¬ 
ing the net income of the trust for each of the vears under 
consideration, hut. in auditing the returns for the several 
years of each of said beneficiaries, determined the distribu¬ 
table net income applicable to each of them as the slum* 
of the net income of the trust to which she was entitled, 
excluding from tin* said computation the said deductions on 
account of depreciation, so that, in determining the deficien¬ 
cies here in issue, the Commissioner increased the net in¬ 
come of the said parties as reported by the trustee for the 
several vears, in the amounts stated below: 


Instate of Louise P. V. Whitcomb: 

By $S.17>S.32 for 1017. 

17>.S7>4.b(i for lblS. 

“ 13,770.43 for 11)15). 

“ 1*2.’27b.40 for 11)20. 


(’harlotte A. W. Lopic: 

By $8.17)8.32 for 1017. 

ir».sr,4.1H; for 1D1S. 

“ 1:1.770.43 for 1010. 

“ 12.270.40 for 1020. 


Marguerite T. Whitcomb: 

By $4.7)03.14 for 1010. 

** 4,002.13 for 1020. 


()/>'/)/ if m. 


Tram m ki.i.: 


1 ho decision in this cast* 
the . {/>/><(!! nj Louise I\ J . 


is governed by the decision 
Whiteomb, 4 B. T. A. 80. 


in 


./ Hflff meuf 


trill hr entered for the Commissioner. 
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41 Filed Mar. *2(>, B)*27. United States Board of 

Tax Appeals. 

United States Board of Tax A]>|)oals.j 

i 

Docket Xo. 5So4. 

i 

MAiairKinTH T. Wiiitcomij, Petitioner! 

v * I 

(\>M.M ISSIOXKK OF I XTKI5N AI. KkVKXI'K, KcSphudcilt. 

The petitioner, Marguerite T. Wliiteoml), now! moves the 
Board of Tax Appeals to amend its findings of fjaet appear¬ 
ing in its findings of fact and decision of October *_!/, 1 Dii(>, 
hy adding thereto the following: 

‘‘The Commissioner, in auditin'? the liduciarv return of 
the trust for BUS, allowed depreciation as a deduction in 
determining the net income of the trust for that year; hut 
in auditing the return of the petitioner for BUS, deter¬ 
mined her distributable net income as the share of tin* net 
income* of the trust to which she was entitled, excluding 
from said computation said deduction on account of de¬ 
preciation, so that in determining tin* deficiency here in 
issue, tin* Commissioner increased the* net income of peti¬ 
tioner for BUS as reported by the trustee, in the amount of 
$f),lh)4.!)S. which resulted in tin* additional tax liability 
asserted in the notice of deliciencv." 

In support of this motion, petitioner respectfully repre¬ 
sents : 

That the* year involved in this proceeding is BUS; that 
tin* findings of fact of tin* Board do not state the material 
facts for that year embraced in the proposed amendment. 

In further support of this motion, petitioner tiles here¬ 
with, as part hereof, a copy of the stipulation entered into 
in June, lJl2() by counsel for petitioner and respondent in 
this proceeding. j 

Whereon petitioner asks for all proper orders of the 
Board of Tax Appeals. ! 

\V. W. SCALDING, 

Counsel for I\ef it loner. 
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42 Copy. 

I niled States Hoard ot lax Appeals. 

Docket No. .)Sa4. 

M.\i:orKi:iTK T. Whitcomb (James Otis. Trustee), Reti- 

t ioiier, 

v. 

( om m issioNia: of Intkunai. Revenue, Respondent. 

Sfi uiilal tun. 

A 

It is now stipulated between counsel for the above appel¬ 
lant ( Marguerite T. Whitcomb, James Otis, 'Trustee) and 
the counsel for the Commissioner of Internal Revenue, as 
follows : 

'That the material facts of this cast* are the same as are 
set forth in the findings of fact of the decision of the Board 
of 'Tax Appeals, in the cases of Louise I\ V. Whitcomb and 
others. Docket Xumbers lb4<>, 1 i>47. 22*21, lb4S. 1040, copy 
of which findings of fact is attached hereto and made part 
liereot, except as tollows: 

'The sole appellant on this appeal is Marguerite T. Whit¬ 
comb, a non-resident alien of the l nited States and a resi- 
deiit of the Republic of France. 'The year involved is IblS. 
'The deficiency of income taxes asserted against appellant 
by the letters of the Commissioner of Intenial Revenue is 
Sl.n42.S!h 

'The amount by which the Commissioner increased the 
distributive slum* of the petitioner in the income of the 
trust for Ibis, on account of the exclusion of any deduction 
for depreciation on tin* property of the trust, was 
S.-).2b4.bS. 

42 The deficiency letter was mailed to appellant’s 

duly authorized agent on June 2b, lb2*"i, and this ap¬ 
peal was prosecuted within less than sixty days thereafter. 

Of the action of the Commissioner in adding to appel¬ 
lant's reported income S.),2(">4.bS, her proportionate share 
of the depreciation allowed as a deduction in computing 
the net income of the estate, appellant complains on this 
appeal. 
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That this stipulation may Ik* read as evidence! for either 
])arty hereto, at the hearing on this appeal. 

This .1 une —, 1 92b. | 

(Signed) A. W. (IKK(J(1,! 

(irnrraf Counsel, H/U'eail nl Ilifentdf I *c/'<‘d He, 
Afforded for ( dmm issioi/e r of Infernal lyrenne. 
(Signed) \\ . \\ . Sl’A LDl N(», 

( 'nduscl for A i>/)cll(lllf . 

()f counsel: I 

THOMAS I\ Dl’DLKY, di:.. | 

S fx’cidl .III nl'iir If Him (III nf Inlr nidi \ Hr rcil'dC. 

i 

44 I'nited States Hoard of 'Tax Appeals, Washington. 

1 )ock(*t Xo. oSo4. 

M.\i;oi'in;i ik T. Whitcomb, Petitioner,! 


( om m ission ia: or Intkrnal Kkvkn cm, 1\ espojndont. 

(f) ile r. | 

I'pon motion of the petitioner in the above-enjt it led pro¬ 
ceeding, it is j 

Ordered that the findings nf fact heretofore pijomul-ated 
he and the same are hereby amended by adding thereto the 
following facts, which were stipulated: 

•‘The (’ommissioner in auditing the fiduciary! return of 
ihe trust for 191s, allowed depreciation as a deduction in 
determining the net income of the trust for that; year; but 
in auditing the return of the petitioner for 191S. deter- 
mined her distributable net income as the sharejof tin* net 
income of the t rust to w hich she was entitled,! excluding 
from said computation said deduction on accoimt of de¬ 
preciation, so that in determining the deficiency here in 
issue, the ( kunmissioiicr increased the net income of peti¬ 
tioner for lillS as reported by the trustee, in thejamount of 
is.Vdd4.bs, which resulted in the additional taix liability 
asserte(l in the notice of deficiency." 

By the Board. 

(Si-ned) (MIARLKS M. TRAMMELL, 

Member, I ntfed Stales Hoard of lax Appeals. 
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A true copy. Teste*: 

[Seal l . S. Board <>f l ax Appeals. 1924. | 
B. I). (1AMBLK, 

(’ferk. Board oj lax Appeals. 

Dated March 30, 1027. 

43 United States Board of Tax Appeals. 

Docket Xo. 7)87)4. 


Makgceritk T. Whitcomb, Petitioner, 

v. 

Commissioner ok Internal Revenue, Respondent. 
Order ot Bedef erat ii/dholt. 


Pursuant to the Board's decision of ()ctoher 27, 1020, it is 
Ordered and decided that the delicioiicv for BUS with 
respect to this taxpayer is $1,042.80. 

(Signed) ! * CIIAHLKS M. TKAMMFLL, 

Mratbrr ( luted States Board of I ax A ppcal*. 
Dated Washington, I). October 20, 1020. 

40 Filed Apr. 4, 1027. I nited States Board of Tax 

Appeals. 

I nited States Board of’fax Appeals. 


Docket Xo. 7)87)4. 


Marguerite T, Whitcomb. Petitioner, 

v. 

Commissioner ok Internal Keyence, Respondent 

Assit/inataf of Errors. 


Xow comes the petitioner. Marguerite T. Whitcomb. and 
submits this, her assignment of errors. 

The Board of Tax Appeals erred: 

1. In deciding that it was proper for respondent to add 
$5,264.98 to petitioner's share of the net income of the A. 
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2 

T. Whitcomb trust estr! ', as shown on the fiduciary re¬ 
turn for said (‘state, such amount ($r>,2(>4.1)8) feeing peti¬ 
tioner's share of the depreciation allowed by respondent in 
computing the net income of said estate. 

2. In (licidini»- that it was pro])er for respondent to have 
determined petitioner's lfilS income tax liability on the 
basis of the addition to income mentioned in the next pre¬ 
ceding paragraph. 

j 

3. In holding: that the deticiencv of 1J)18 income taxes 
properly to be assessed against ])elitioner was $H,042.8fi or 
any part thereof. 

i 

Whereon, petitioner asks for all proper ordjers of the 
Board of Fax Appeals. 

W. W. KIWLDIiXti, 

('inmst'l for Pdilmiicr . Marf/nerifc T. WJiiicomh. 

j 

47 Filed Apr. 4, 1327. Tinted States Boajrd of fax 

A])])eals. 

I 

I’nited States Board of 'Tax Appeals] 

Docket No. o854. 

M arockritk T. Whitcomb, Petitioner.] 


(’OMM ISSloNKR OK INTERNAL l\EVKNl’K, Respondent. 


The Tlerk of the Tnited States Board of lax Appeals 
will please prepare the transcript to be used by peti¬ 
tioner on her appeal to the Tourt of Appeals of tin* Dis¬ 
trict of Tolumbia, including in such transcri]>t it he follow- 
ini; : 

Docket Kntries. 

i 

1. Topics of petition, the answer, and any and all other 
pleadings, includin'; motions filed bv either party. 

2. Topics of all orders entered in this proceeding. 

3. Topy of tin* transcript of the proceedings fit the hear¬ 
ing. 

4. Topy of the stipulation received in evidence at the 
hearing. 


30 


M. T. WHITCOMB VS. I>. H. BLAII.*, COM MR., ETC. 


3. (’opy of assignment of errot and of tliis designation 
of portions of tin* record to l>o copied for purposes of tin* 
appeal. 

0. (’opy of tin* finding's of fact, as amended, and decision 
of the Hoard of.Tax Appeals in this proceeding. 

7. ( opy of the findings of fact and decision of the Hoard 
of Tax Appeals in the ease* of Louise 1 1*. V. Whitcomb and 
Others. Docket Xtimbers 194b. 1047, 194S. 11)49, and 2321, 
decided April 23. 192b. 

\V. \V. SHALD1 X(i, 

(niiiisrj jnr 1 V/ / / H > IK '/*, M(l I' 1) II ('I' I f < ‘ I . 11 IllfcnHlb. 


4«S 


Cnited States Hoard of fax Appeals. 


Vnitkd States ok America. 

District nf ( ' nf inn hid, ss: 

1. H. 1). (I am hie. (’lerk of t he l nit ed States 1 >oa rd of lax 
Appeals, hereby certify the forego inn* pa .ires immher 1 to 
3b, both inclusive, to be a true and correct transcript of the 
record in cause No. 3S34. wherein Marguerite T. Whit 
comb is the petitioner and the (’ommissioner of the Inter 
nal Revenue is tin* respondent as tin* same remains upon 
the tiles and of record in said Hoard. 

In testimony Whereof, I hereunto subscribe my name and 
aHix the seal of said Hoard, at the City of Washington, in 
said District this 21st day of April. 1927. 

| Seal l . S. Hoard of fax Appeals. | 

H. D. CAM HLK. 

('Jrrl:. 

Kndorsed on cover: Hoard of lax Appeals. Xo. 4.>92. 
Marguerite T. Wliitcomb, appellant, vs. David II. Hlair, 
(’oinmissiojter of Internal Revenue. (’ourt of Appeals. 
District of (’olumbia. Piled Apr. 23, 1927. Henry W. 
I lodges, clerk. 
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BRIEF FOR APPELLANT. 


May it please the Count: 

i 

The petition for a review of the decision of the 
United Slates Board of Tax Appeals (hereinafter 
called the Board) in the case of the appellant, Mar¬ 
guerite T. Whitcomb (hereinafter called the taxpayer), 
properly comes to the Court of Appeals of the District 
of Columbia under the provisions of Section 100*4 (a) 
of the Revenue Act of 1920, by reason of the factjthat 

11 I 
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the taxpayer is not an inhabitant of the United States. 
She is a citizen and resident of the Republic of France. 

(a) This appeal involves the validity of an addi¬ 
tional assessment of income taxes for 1918, in the 
amount of $1,042.8!), made by appellee (hereinafter 
termed the Commissioner) against the taxpayer. 

The taxpayer is one of the beneliciaries of a trust 
estate created by the will of A. ('. \\ hitcomb, deceased, 
being’ entitled, as judicially determined, to receive for 
her life 11 1 9 per cent of the income of the trust 
est at e. 

For 1918, James Otis, trustee of tin* Whitcomb 

estate*, dulv tiled a iiduciarv return for the (‘state 
« • 

wherein was shown the several items of income and 
deductions, as well as the net income, of the* estate. In 
this fiduciary return there was also shown the distribu¬ 
tive share of the net income to be taxed to each bene- 
ticiarv. In her individual return for the same vear, 
the taxpayer included as income and paid income taxes 
on her distributive share of tin* net income of this trust 
estate shown on llu* Iiduciarv return. Upon audit of 
the taxpayer's individual return, tin* Commissioner 
increased her distributive share* of the net income of 
tin* trust estate by the amount of $.VJ(>4.9S, this being 
her proportionate share* of the allowance made for 
depreciation of the physical assets of the estate. 

To state tin* facts a little differently: In computing’ 
the net income of the estate in the Iiduciarv return de¬ 
preciation was claimed by the trustee, as a deduction 
from gross income. I pon audit of this return, the 
depreciation so claimed was allowed by the Commis¬ 
sioner. The distributive shares of the several benefici- 


o 
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arios wore therefore computed on the basis of the al¬ 
lowance of this deduction. However, in determining 
tlie tax liabilitv of each beneficiary, including! the 
present appellant, tlie Commissioner added 1 1 is or her 
proportionate part of the depreciation so allowed to 
his or her distributive share of net income shown on 
the fiduciary return. 

The amount subjected to income taxation by! the 
Commissioner, as appellant's share of the net income 
of the trust estate, was, therefore, not her distributive 
share of the net income shown on the fiduciary return 
but rather such amount plus :>), 2(14.98, her propor¬ 
tionate part of the depreciation allowed in favoir of 
the estate. The addition of the latter amount tc> the 
taxable income returned bv the taxpayer resulted in 
the additional assessment of $1,042.89, complained of 
on this appeal. 

(/;) Appellant contends on this appeal that the Com¬ 
missioner erred in making such addition to pet it bailor's 
1918 income returned by her and in predicating thereon 
the additional assessment lien* involved. 

(r) The points of law now relied upon by petitioner 

| 

are these: 

! 

Fihst. I nder the statute (Section 219 of the Revenue 
Act of 191S) tin* amount to be taxed to appellant is 
her distributive share of the not income of the trust 

i 

estate, computed and shown on the fiduciary return, 
and no more. 

i 

Second. Distributions from a depreciation reserve, 
being distributions of capital, do not constitute taxable 


income. Hence, the distribution to appellant of 
$5,2(54 98 in 1918 as her share of tie* addition to the 
depreciation reserve for that year, is not to he treated 
as taxable income in her hands. What is essentially 
capital remains capital upon distribution to tin* life 
tenant. 

The sole question we have here involves the proper 
interpretation of Section 219 of the Revenue Act of 
1918, wherein is defined, in verv definite language, 
tin* manner in which tin* net income of an estate or 
trust, and the distributive share of such net income of 
a beneficiary thereof, shall be computed. The ( <>m- 
missioner held in this cast* that while the statutory not 
income of an estate or trust must, as contended by the 
taxpayer, be determined in accordance with tin* statute 
(Section 219 of tin* Revenue Act of 1918), tin* dis¬ 
tributive .share of such not income which a henclieiarv 

• 

of tin* estate or trust must report and be taxed on is 
not his share of the statutory net income of the estate 
or trust, but must be determined without regard to the 
section .just mentioned. Specifically, in the trust 
estate created by A. C. Whitcomb, deceased, the net 
inconn* of tin* fiduciary has been determined by tin* 
Commissioner strictlv in accordance with Section 219 
of tin* Revenue Act of 1918, for tin* year 1918, but in 
computing the distributive share of such net income 
taxable to the beneficiary, the taxpayer herein, the dis¬ 
tributive* statutorv net inconn* of the trust was in- 
creased by $">,284.98, represent ini: a part of the de¬ 
preciation allowed on tin* assets of the estate* in com¬ 
puting its net income. 


I 


I 

I 

Since the* net income of the A. (\ Whitcomb Trust 

i 

is distributable and was, in fact, distributed periodi¬ 
cally, the only provisions oi’ Section 1:1b which hate a 
bearing on this case are paragraphs (//) and (//j of 
that section, which are quoted in full below: 

i 

“WO 'The tiduciary shall be responsible! for 
making' the ret uni of income *‘or the estate or 
trust, for which in* acts, i he net income oil the 
estate or trust shall be computed in the same 
manner and on the same ’oasis as provided in 
Section ill-, except that there shall also be al¬ 
lowed as a deduction (in lieu of the deduction 
authorized by Paragraph (11) of subdivision 
WO of Section 1114) any part of the gross in¬ 
come which, pursuant to the terms of tile -will 
or deed creating the trust, is during the taxable 
year paid to or permanently set aside forj the 
Waited States, anv State, Territorv, or janv 
political subdivision thereof, or the District of 
Columbia, or any corporation organized jand 
oj»erated exclusively for religious, charitable, 
scientific, or educational pur])oses, or for! the 
prevention of cruelty to children or animals, no 
part of the net earnings of which inures to; the 
benefit of any private stockholder or individual; 
and in cases unde]* paragraph (4) of subdivision 
WO of this section the fiduciary shall include in 
tin* return a statement of each beneficiarv’sldis- 

♦ i 

tribal ive share of such net income, whet heir or 
not distributed before the close of the taxable 
year for which the* return is made." 

“(d) In cases under paragraph (4) of {sub¬ 
division WO, and in the case of any income of 
an estate during the period of administration or 


2/ 
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settlement permitted hv subdivision (c) to be 
deducted from the net income upon which tax is 
to be paid by the fiduciary, the tax shall not be 
paid by the fiduciary, but there shall be included 
in computing the net income of each beneficiary 
his distributive share, whether distributed or 
not, of the net income of the estate or trust for 
the taxable year, or, if his net income for such 
taxable year is computed upon the basis of a 
period different from that upon the basis of 
which the net income of the estate or trust is 
computed, then his distributive share of the net 
income of the estate or trust for any accompany¬ 
ing period of such estate or trust ending within 
the fiscal or calendar year upon the basis of 
which such beneficiary's net income is com¬ 
puted. In such oases the beneficiary shall, for 
the purpose of the normal tax, be allowed as 
credits in addition to the credits allowed to him 
under section ‘Jib. his proportionate share of 
such amounts specified in subdivisions (a) and 
(/>) of section 21b as are received by the estate 
or trust." 


The pertinent parts of the foro«*;oinir provisions hav¬ 
ing application t<> the question involved in this case 
are: The first sentence of paragraph (b) above states 
that the fiduciary shall be responsible for making the 
return of income for tin* estate or trust for which he 
acts, Consistent with this provision, the return of the 
trust (‘state was prepared on official Form 1041, pre¬ 
scribed and furnished by the Commissioner for that 
purpose. The second sentence of paragraph (b) above 
prescribes the method by which the statutory net in- 


i 


come of the estate or trust, to lx* reported by thejfiduci- 
ary on the return tiled for tlu* estate 1 or trust, shall be 
computed. It says, in part: 

i 

“The net income of tin* estate or trust shall be 
computed in the same manner and on thy same 
basis as provided in Section 212, 


f ' 1 
! • 


(The omitted portion < f this sentence has no bearing 
on tlu* question here involved.) Section 212, which is 
here referred to as providing tin* method by which the 
income of an estate or trust is to be computed, pro¬ 
vides : 

j 

“ (< 7 ) That in the case of an individual the 
term ‘net income* means the gross incomejas de¬ 
fined in Section 212, less the deductions allowed 
bv Section 214." 

i 

Turning; to Section 214 we find that the deductions 
which are allowable in computing the “net income" of 
an individual and an estate or trust, are specifically 
enumerated in twelve paragraphs numbered (1) to (12). 
On the return rendered for the A. C. Whitcomb Trust, 
Form 1041, there was deducted from the total Across 
income such of the deductions enumerated in the afore¬ 
said paragraphs (1) to (12) as were* applicable* ill com¬ 
puting the “net income" of the said trust, incljuding 
the deductions specified in paragraphs (1), (2), (2), 
(7) and (S) of Section 214. The deductions so claimed 
on the fiduciary return (Form 1041) in arriving at the 

i 

“net income*’ of the said trust were allowed bv the 

i • 

Commissioner. The “not income" of said trust, com¬ 
puted as aforesaid, was shown on the fiduciary return 
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a* the net income of the trust and also as the distribu¬ 
tive net income of the beneficiaries. The share of each 
beneficiary was also shown. ’Idle return was prepared 
in strict accordance with tin* provisions of Section 2 lh 
(/>), sitjjf’d. 1 his section, it will he recalled, provides 
that where the income of a trust is to be distributed to 
beneficiaries periodically, the tax shall not be paid by 
the fiduciary, but that “there shall be included in com¬ 
puting the net income of each beneficiary his Jisf riba- 
tire share, whether (list ributcd or not, of the net income 
of tin estate of trust f<>r the ta.rattle //ear, ' . 

( Italics ours.) 

I p to this point the (’ommissioner followed the pro¬ 
visions of tin* act. as above outlined, in his determina¬ 
tion of the “net inconn*** of the A. (’. Whitcomb Trust. 
Tlu* taxpayer beneficiary. Marguerite 'I*. Whitcomb, 
construed tlu* provisions <>f Section ill!) in the same 
maimer as did the estate: that is, that there* should be 
included in her personal return her dist ri but i ve share 
of the statutory net income of the said trust computed 
as stated above. She therefore included in her per¬ 
sonal return her share of the statutorv net income of 

i 

tlu* trust as shown bv the tiduciarv return. To such 

• • 

net income reported by taxpayer tin* (’ommissioner 
added back thereto s.VJii-f.dS, representing the pro¬ 
portion of the total depreciation allowed as a deduc¬ 
tion to tin* said estate, under paragraph (S) of Section 
214, which this taxpayer’s interest in tlu* income of the 
estate bears to its total net income. In other words, 
since this taxpayer received 11-1 d percent of the total 
net income of tin* estate, the (’ommissioner added back 
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to her distributive share ol' such net income, as shown 
by the estate return, 11-1/9 per cent of the total de¬ 
preciation allowed by the (’oinmissioner to the estate 
under Section 214 (8), in computing its net incomj*. 

i 

The Commissioner, we have seen, computed the 1‘net 
income" of the trust in accordance* with Sectionj219, 
supra, but in determining the “net income'’ of the:tax¬ 
payer beneficiary, the Commissioner disregarded tlie 
plain provisions of Section *219 by holding that, irre¬ 
spective of the taxing statute which defines “net in¬ 
come," the “net income" of a beneficiary of a trust 
is not his taxable income to the extent of any deprbeia- 

i 

tion claimed by and allowed the estate under Section 
‘214 (8). | 

i 

In support of the taxpayer's contention that the “net 
income" of an estate, as defined in subdivision (h)Jand 
the beneficiary's distributive share thereof, referred 
to in subdivision {</), of Section 219, supra, is a statu¬ 
tory conception, and that the Commissioner may! not 
add or subtract anything from the clear meaning of 

I 

tile language used, we call the attention of the coujrt to 
the following considerations : 

1. There is involved in the present cast* the jrule 
stated by the Circuit Court of Appeals, Second Ciijcuit, 
in the tax case of Kdwards, Collector, r. Wabash (\ail- 

way Company, 2(>4 Fed.. C» 1 (): 1 Am. Fed. 'Fax ijjep., 

_ • 
1178, where tin* court said: 

i 

I 

“It is a familiar and well-established; rule 

I 

that, where a statute that has been construed 

* j 

bv the courts has been re-enacted in the same or 
% # 
substantiallv the same terms, the Legislature is 



presumed to have been familiar with its con¬ 
struction, and to have adopted it as a part of 
the law, unless a different intention is indicated: 
and the same principle is applied to statutes and 
parts of statutes which have hcen re-enacted 
after tliev have been construed hv the legislative 
or executive* departments of the government. 
The Supreme Fourt has decided that the re¬ 
enactment by ('nim'ivss. without change, of a 
statute which had previously received loti"* con¬ 
tinued executive construction, is an adoption by 
Congress of such construction. I’nited States r. 
(J. Falk cV: Iiros., J()4 F. S.. 14:1. lbj. J7 Sup. Ft.. 
191, r»l L. Fd., 441: l nited States r. Ferecedo 
H(‘rmanos y Fompania, ‘Jolt F. S., .‘l.’IT, :i.*19, js 
Sup. Ft., 7).‘1J. bj F. Fd., SJ1. We think that 
principle is applicable to the question herein in 
voiced. ('onuTess, by re-enact ini; tin* act with¬ 
out substantial change in the provision now 
und(*r consideration, adopted the constru< tion 
which the Treasury Department for lb years 
had placed upon it. Wo are under obligation to 
idve to the act the interpret at ion which ( bumross 
intended it should have.** 


As stated on pauv J1 <>t’ the record, Regulations 4b 
were amended by the Fommis-inuer on March 1. iltjo, 
by the addition thereto of Article .‘147. under which the 
(’ommissioiier holds that certain of the deductions, in¬ 
cluding depreciation, may not be allowed in determin¬ 
ing the distributive share of the net income of the* 
beneficiary of the estate or trust. Up t<> this date 
(March 1. 19J0) the* provisions of Section J19 of the 
Revenue Act of 1 D 1 S wen* administered by the Com- 
missioner in accordance with Articles M41, .‘14J, .*14.*>, 
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.‘>44, 345, and 34(5 of Regulations Xo. 45, which articles 
reflect the interpretation placed upon Section 211) I by 
the original Regulations. Article 345 deals with the 
class of cases into which that of this taxpayer falls, 
and under the provision thereof to the effect that 
“each such beneficiary must include in his return his 

distributive share of the net income,'’ the Coinmis- 

! 

sioner held in effect that depreciation, as well as jtlie 
other items specified in paragraphs (1) to (12)j of 
Section 214, were deductible in computing the bene¬ 
ficiary's share of the “net income." A similar con- 
struct ion had also been generally applied by the Com¬ 
missioner to the corresponding provisions of the 
Revenue Acts of 11) 1 (> and 1017, up to March 1, 1020. 
See Law Opinion of the Solicitor of Internal Revenue 
Xo. 1013, reported at page 1 SI of the Cumulative 
Bulletin Xo. 2 of Internal Revenue Rulings, issued bv 
the Commissioner of Internal Revenue, in which!the 
following statement is made: 

I 

“In Law Opinion 450 it was held, under! the 
Revenue Act of 101(5, as amended, that the bene¬ 
ficiaries should compute their distributive 

shares after deduction of depreciation. That 

* 

statute, however, differed from the present one. 
In Advisory Tax Board Recommendation 5(5 a 
similar ruling was made with reference to! de¬ 
preciation under the Revenue Act of 1018 .V 

i 

Law Opinion Xo. 1013, it should be remembcjred, 

i 

deals with the 1018 Act and was issued in 1020. In the 
Solicitor's Law Opinion Xo. 45(5 (dated and approved 
by the Commissioner on March 27, 1018), relating to 




it was stak'd: 


“ I h<* objection which may 1m* advanced to 
tin* allowance of a deduction tor depletion is 
that as a result of such allowance the bene¬ 
ficiary of a trust receives as income amounts 
which are not taxable as income, ’flu* answer 
to this objection is that a part of the amounts so 
received is in substance capital, and that dis¬ 
tributions of the capital of a trust annum- bene¬ 
ficiaries an* not taxable.** 


it will tints 1 m* seen that at the date of the enactment 
of the Revenue Act of 1!US (February ‘J4. 1!U!M, and 
for sonn* linn* prior thereto, the t ’ommissiiuier \v;n 
coinputin.ir tin* taxable income of a beneficiary of a 
trust by the allowance of depreciation and tin* other de¬ 
ductions specified bylaw, and that it was not until 1: >12*) 
that he (tlie (*ommi."siiun*r) reversed himself and ln*ld 
that in detenniniiiiT what items should or should not be 
allowed as deductions roort must be had to tin* terms 
of the instrument creating the trust. As was stated 
in Law Opinion No. 4.“>(». that depreciation and 

depletion allowed bv subdivisions (S) mid ( IP) of Sec- 
* • 

tion !-I of the lievenu * Art iif l!Ms iviuvsrn; a return 
of capital land if this capital is distributed by a trust 
to its bemdiciarios it does not by su , *h action become 
income, it cannot be t reap'd as su»*h, even though the 
interest of the bem*{ic:ary ceases at h's death, because 
its essential character is not chamred bv the distribu 
tion. 


The Commissioner takes the position that merely 
l>eeause the l>enelieiary does not have the fee simple 
title to the assets, he must report as income all that he 
receives whether or not that something represents ‘‘net 
income", as defined by the statute. 'This positioiji, we 
believe, is untenable. 

The fundamental principle of the depreciation de¬ 
duction is that the amount set aside each vear shall 
cover tin* exhaustion, wear and tear of capital assets 
arising out of their use in the business. 

As said by the Supremo Court in the recent ease of 
United States r. Ludey (decided May lb. re¬ 

ported in the advance opinions of the Supremo (four! 
of dune 1, ld'JT, page 70b) : 

“The depreciation charge permitted as a de¬ 
duction from the gross income in determining 
the taxable income of a business for any year 
represents the reduction, during the year, of the 
eafatal assets through wear and tear of the 
plant used." (The italics are ours.) 

i 

j 

Admit ted ly, t hen, deprociat ion represent s a redujet ion 
in the value of rafatal assets occurring; during* tin'* tax¬ 
able year. As such it is not within the meaning of 
“income" as used in the Constitutional Amendment 

i 

and in the LVvcnuc Act. It is not a gain “derived 
from capital, from labor, or from both combined,V nor 
is it a " fimjit flamed through a sale or conversion of 
capital assets." Kisncr r. Macomhcr, 'ld'1 V. S.,|207; 
b4 Law Kd., at page 521). ! 

Where books of account are properly kept, the!capi¬ 
tal value represented by depreciation is usually jered- 
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ited on tin* 1 .ooks to an account styled ** Depreciation 
Reserve.” It is a well-established rule that a cor¬ 
poration which distributes its depreciation reserve to 
its stockholders may do so without subjecting the re¬ 
cipient stockholder to taxation on such capital, pro¬ 
vided the earnings (net income) accumulated by the 
corporation since February 28, Ibid, shall be tirst dis¬ 
tributed. See Articles lb4.’I and 1A41 > of Regulations 
4b. In this case, it is admitted bv tin* Commissioner 
that the estate here involved sustained in 1!>18 allow¬ 
able depreciation in tin* sum of $bb.b(>2.Sf> ( R.. p. lb), 
and that of this amount sb.2S4.d8 was added back to 
the “net income" of tin* taxpayer. Depreciation re¬ 
serves are classified as non-taxable capital when dis¬ 
tributed by a corporation, 'fin* essential character of 
similar dist ribut ions by a partnership or trust is tin* 
same. 

It is therefore our contention that since this 8b,284.9S 
is admittedly a return of capital, it is of no concern to 
the Commissioner what disposition was made of it by 
the trust. If it saw tit 1o distribute any part of its 
assets or capital to tin* lite beneficiaries, such action 
did not have tin* eltect ot converting the capital so 
distributed into **net income.” As before stated, the 
term “net income” is a statutory conception, and all 
that the Copimissioiier may require is that the “net 
income” which is subjected to the tax is the net income 
defined by and computed in accordance with the stat¬ 
ute. Further than this lu* may not iro. 

2. The lamruauv used in Section 21D is so plain that 
he who runs mav read. It reallv needs no construe- 


tion. This was recognized in the drafting of original 

Regulations 42, in Article 242 of which the same inter- 

v ! 

pretation was placed on Section 21!) that Article f>2!— 
placed on Section 218. We here call the court's atten¬ 
tion to the similarity of Section 218 dealing with part¬ 
nerships to Section 21!) dealing with (‘states and trusts. 
Tin* pertinent provisions of these two Sections are 

i 

quoted helow in parallel columns: 


N» ctUm 21S. 

•• (tl i The net income of the 
purtnership shall l*c computed in 
t In* same 11 i:t;! tu • r and on the 
same basis ;is provided in Section 

■_>i •_ ¥ 

"i</i There shall 1*e included 
in ooini*niinir tho net inoomo of 
each i»::rinor his distributive 
share, wholhor distributed or 
rioi. of ihe net income of the 
pari neiship for the taxable 
year * * *."* 


Section I’ll). 

| 

i 

■'</>» The net income of: the 

i 

estate or trust shall bo com¬ 
puted in tin* same manner and on 
the same basis as provided in 
Section •JPJ. * * *.’* 

”(</» :;i * * There shall be 
included in computing the mft in 
come of each benetieiary hisj dis- 
iiibiiiive share, whether I dis- 
tributed or not. of the net income 
<d t!ie estate or trust for the; tax¬ 
able y* a r * * *.** 


Sine:* l in* lanmia.ifc used hy the ('impress in the jlwo 
sections, as jihovo stall'd, is identical, it tollows tihat 
the same interpretation ifiven to the one should! he 
applied to the other. This was done, as before pointed 

i 

out, prior to the promulgation of Article 247 hy 'Treas¬ 
ury Decision 2!)87, on March 1, 1D20 (h\, p. 21). j In 
other words, prior t<> the amendment of Regulations 
4o hy the addition thereto of Article 247, Section 21!), 
supra, was interpreted hy Article 242 in the same 
manner that Section 218, supra, is and was interpreted 
hy Article* 222 of Regulations 42 pertaining to part¬ 
nerships. 'The partnership, like the trust, is allowed 
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to deduct depreciation in computing its net income and 
in computing tin* <list ributive share of the net income 
of each of tile partners. 'This statutory **net income*" 
of the partnership is all that the Commissioner at¬ 
tempts to tax to the partners, notwithstanding the fact 
that the partnership may distribute all its “net in¬ 
come" plus the depreciation which the statute* allows 
as a deduction. 

The Commissioner, however, now applies <piite a 
different rule to the beneficiaries of a trust, under 
Article b47. although, if laniruaire* means what it says, 
either the Commissioner's present bViruIntions 4b Ar¬ 
ticle .4*22 (which interprets subdivisions (a) and (</) 
of Section 21S) or Article* 447 (which interprets sub¬ 
divisions (//) and (//) of Section 21b) is erroneous. 
Flic laniruaire* of the two sections heimr identical the 
interpretation must necessarily be tin* same in each 
instance*: but such is not the* e\ase*. 'The* regulations 
inte*rpre*t iuir tin* two sections cannot be reconciled with 
e*ae*ll <>t he*r. 

< )n tin* ppint uneler discussion the l>oai*el said in the 
present case ( lb, p. 2b) : 

“Partnership income is <|iiite* commonly elis- 
tribute*d in a manner eliffe*re*nt from the* inte*rests 
of the* partners in capital, yet it is not e>fte*n e*e>n- 
te*nde*d that tin* partner's shemlel be* taxeel upon 
shares computed upe>n the* basis of their interest 
in capital alone, ye*t that, in a measure, is the 
contention here * * 

Such re*ase>nin*j does not touch the* question at issue: 
nor eloes it answer oi* e*xplain the* entirely different in- 
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terpretation placed upon Sections 21S and 219 b\[ the 
Commissioner and the Board, to which the taxpayer 
directs the attention ot* Your Honors. That partner¬ 
ship income is frequently distributed in a manner dif¬ 
ferent from the interests of the partners may btf ad¬ 
mitted, but irrespective of the manner of the distribu¬ 
tion tlie partners are never taxed on any part of the 
depreciation reserve which the partnership is allowed 
to deduct in computing its net income. 

In its opinion the Board cites the decision of! the 
Circuit Court of Appeals, First Circuit, in the caie of 
Baltzell r. Mitchell, .*> Fed. (2d), 42S. Our view isjthat 
that decision is not pertinent here for two reasons: (a) 
The reasoning of the court is unsound and should not 
be followed by this Court: and (b) the present least* 
may be differentiated from that cast*. 

In tilt* Baltzell-M itchell case, the court said: 

“Whatever the net income of tin* (‘state niight 

i o 

have been in anv vear, it is necessarv to rUsort 
to the instrument containing tin* terms of the 
trust to determine her distributive share.” ! 

j 

In an analogous case considered by the Supreme 
Court of tin* United States (Merchants' Loan land 
Trust Company, Trustees, etc., r. Smietanka, 255 If. S., 
509), the court said : 

i 

“The provisions of the will may be disre¬ 
garded. It was not within the power of the tes¬ 
tator to render the fund lion-taxable." 

In the case just cited the testator gave to tin* trustee 
the fullest possible control of the trust estate and made 
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him the ii 1 m 1 jud^e as to what tin* “not income*** of the 
estate should he. The Supreme Court very properly 
hold that the term “net income*’ was a statutory con¬ 
ception and that its dotermination must 1m* “overned 
hy the taxinir statute rather than hy the terms of tin* 
will creating the estate. The decision in I »a It/.ell 
Mitchell, in which it was hold that it is necessary to 
resort to the provisions of the instrument creating the 
trust in order to determine the net income for any year, 
is therefore hardly consistent with the decision of the 
Supreme (’ourt in 1 lie Merchants* Loan and Trust (’om- 
pany r. Smietanka case. 

Tlu* court in the Balt'/.ell r. Mitchell ease further 
stated that: 

“The laniruauv of the statute (Section 219) 
is contradictory and confusing, if it is to he 
oiven a strictly literal interpretation. and this 
is especially t rue if t In* statute is to In* considered 
hy itself and apart from the other Sections of 
the Act.” 


and airain the court stated: 

“In considering Section 219 alone and apart 
from the other Sections of tin* Act, it is evident 
that in it Congress employed words which lead 
to confusion of thought." 

That there is nothing confusing in tin* lanuua^e of 
Section *219 is evident from a careful reading of it. If 
anv douht did exist as to tin* meaning of the laminate 
there employed such douht would readily disappear hy 
the interpretation consistently placed hy the Commis¬ 
sioner upon the identical lanuuauv used in Section 218 
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by Article .‘>22 of Regulations 45. If, however, it be 
conceded, which we do not, that tin* language used in 

Section 21!) is of doubtful meaning, under a well els tab- 

* ' ! 

lislied rule of construction, all such doubts must Ije re¬ 
solved in favor of the taxpayer. Could r. (louldi, 245 
U. S.. 151, 155: United States r. Wigglesworth, 2 Story, 
Mb!); American Xet A Twine Company r. Worthington, 
141 U. S., 4(i!>, 474: Benziger r. United States, 1!)2 U. S., 

5S, 55. The court in the Baltzell r. Mitchell cash did 

7 ! 

not follow this cardinal rule of statutorv construction. 

In the Balt7.(41 r. Mitclu41 case the court reasoned 
or speculated as to what Congress must have had in 
mind when it enacted Section 21!). In the case of 
United States r. New York Central Railroad Company, 
2(>5 U. S., (>()S, (is Law Kd., 470, tin* court had before 
it a similar question. There, it appeared that the In¬ 
terstate Commerce Commission had interpolated some¬ 
thing into an Act of Congress which was not there, on 
the ground that to do so effectuated the congressional 
intent. We quote the syllabus of the opinion ojf the 
Supreme Court as it appears in the Lawyers' edition 
of the Supreme Court Reports: j 

“Under the provision of the Act of August IS, 
1!)22, amending Section 22 of tin* Interstate 
Commerce Act so as to direct tin* Interstate 
Commerce Commission to require certain! rail¬ 
roads to issue interchangeable mileage scrip 
coupon tickets at just and reasonable rates, the 
Commission could not direct the issuance of such 

i 

tickets except upon a finding that the rate would 
be just and reasonable upon facts sufficient to 
support it, and could i/of support such order 


i 
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nicfcllf nfn>it flic silfijmscfl tlcsii't‘ of (hi)lfj)'c$$ 
flnit if he iiiijtlr. 

I lie court in tile Rail/.ell r. Mitchell ease also rea- 
sonod that inasnmoh a^ tlu* taxes inij)oso<l by ('ounress 
in Sections 210 and 211 won* to ho paid by individuals 
ennaued in husinossos yielding an income upon which 
such tax could he imposed, it was unreasonable to as¬ 
sume that beneficiaries of a trust, receiving money in 
accordance with the terms ot the trust, should escape 
taxation upon the amounts so received. 1 >ut capital 
ot* anv business when distributed is not taxable income. 
Moreover, any such general intention must be taken 
or interred from laminate which can be reasonably 
construed to evidence it. (ttherwise. the intention can¬ 
not be enforced by tin* courts. In Smietanka r. First 
'Trust and Savings Rank. 257 1. S.. f>()2. tin* (’oinniis- 
sioiier was seeking, under tin* Revenue Act of 11R3, to 
impose the surtax as well as the normal tax on the in¬ 
conn* received by a trustee and accumulated for unborn 
or unascertained beneficiaries. ’The Supreme Four! 
stated that while (’onuress may have intended to tax 
all incomes, whether received tor the benefit ot persons 
living or persons unborn, such intention must 1 m* car¬ 
ried into laim'inm'c which can lx* reasonably construed 
to evidence that intention: that otherwise any such 
supposed intention cannot 1m* enforced by the courts, 
and that the provisions of revenue acts are not to 1m* 
extended by implication. See, also. 'Treat r. White. 1 Si 
1 . S., 2b4. 2b7: I nited States r. Field, 27)7) F. S., 27>7: 
(build r. (build, 247) \\ S., 17)1, 153. 
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3. Had Congress intended that resort to the 
strument containing the terms of the trust must lie had 
in order to determine the “distributive share” of a 

I 

benefieiarv, it would have been an easv matter to have 
inserted a provision to that effect in the Revenue Act 

of lblS. Rut Congress did not do so. In the nextlact 

• 

(tlie Revenue Act of 11)21) it did so. Neither the Com¬ 
missioner nor the courts can supply the omission in 
the earlier act. Smietanka r. First Trust and Savijngs 
Bank, 257 V. S., (502. Se*e*, also, Cnited States r. Field, 
255 U. S., 257, in which it was held that such a change 
in a subsequent act showed at least a legislative doubt 
as to whether the earlier act included the provision 
carried by the amendment in the later act. If | the 
earlier act (the Revenue Act of 15)1 S) covered] the 
point sufficiently and its provisions an* correctly iijter- 

i 

preted by Article 247 of revised Regulations 45, then 
whv the necessitv for the change* made in the ld21 
Act ? In this connection we must bear in mind jthat 
doubt regarding an intention to tax is fatal to tint im¬ 
position. 

The Baltzell r. Mitchell case mav, we think, be' dif- 

• 7 
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ferentiated from the case we* have here*. That jease 
related to losses, the* specific question being whether or 
not the* be*neliciary should ivport his ne*t income* from 
tin* estate after tin* deduction for losses resulting from 
the sale of assets of the* estate. Should such losses; sus- 

i 

tabled by tin* trust be disregarded in computing the* 
beneficiary’s net income? In the* present case, one of 
the* questions for decision is this: Does a fund which 
represents a depreciation reserve, properly computed 
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ill accordance with the act and allowed bv the Com- 
missioner, constitute taxable “net income'* when dis¬ 
tributed to beneficiaries of the estate/ 

If we but recall that a depreciation reserve* repre¬ 
sents capital, although set aside from income, any 
difficulty in tin* present case* will be greatly minimized. 
Depreciable assets art* capital and tin* amount set aside 
each year from income to replace* that capital at tin* 
end of its useful life is also capital. When a distribu¬ 
tion is made* from this fund, it can be* nothing other 
than a distribution of capital, which is not taxable 
under the Sixteenth Ameiielment anel the Revenue Act. 

It should be pointed out that this taxpayer did not 
de*duct in her individual return any elepmdation, nor 
is she* here* se*e*kiiii 4 ' a de*eluction as such. file* e*state*, 
of which the* taxpayer is a be*neticiary, claime*d a ele- 
duction for depre*ciation, which it had a ri.ulit to do 
under tin* positive*, clear, lanunia^v of the act, in com¬ 
puting: its “net income." This depreeintion reserve 
was elist ribute*d to the* beiie*fie*ia ries. inelueiinsr the* 
pre*se*nt taxpayer. Doe*s that elepre*eiation re*se*rve, 
whie-h admittedly re*pre*se*nts an amount me*asurin:LC the* 
we*ar anel te»ar of capital asse*ts and which e-annot be* 
properly te*rme*el “net income*" within the* meaning of 
the* Sixte*e*nth Ame*iielme*nt, represent taxable ne*t in- 
eome* to anyone*, whether elistribute*el e>r ne>t ! We think 
not. 


4. In justilication e>f 
*JTd, the* (Vmmissioner 
the* Board the* ele*cision 


his interpretation e>f Se*ction 
citeel in his argument before 
in the ease e»f Irwin r. Gavit, 




268 Y. S., 161, Sii]). Ct. 47."). The contention of the tax¬ 
payer here is in entire accord with that decision, jin 

i 

that case it was contended that the income received 
bv the beneficiarv was in the nature of a srift or be- 

k k C ' 

quest and as such was not taxable. The court held 

that a fund, properly to be classed as income, did not 

lose its taxable status bv reason of the fact that it 

* 

was paid under the terms of a will. In the present 
case the fund out of which distribution was made is 
not properly to be classed as income but rather las 
capital. There was in the Irwin r. Gavit case no ques¬ 
tion regarding any deduction for depreciation or; on 
anv other account which should, under the terms of the 
statute, be allowed in computing “net income." Since 
the cited case arose under tin* Revenue Act of Ibid!, it 
is presumed that, in computing- the net income there-in¬ 
volved, the Commissioner allowed depreciation on the 
assets of the trust estate, because, as already pointed 
out, it was not until the amendment of Regulations; 45 
by the addition thereto of Article .‘147, on March 1, 
1920, that depreciation has been disallowed as a de¬ 
duction in computing the distributive share of the net 
income of a beneficiarv. 

• i 

"). Before concluding we wish to emphasize the view 
that the question here involved must be decided injnc- 
cordance with the clear, positive, and unequivocaljjan- 
guage of the act. We have pointed out above, in par¬ 
allel columns, the pertinent provisions of Sections 218 
and 219. Let us repeat certain of the pertinent elapses 
of Section 219. Subdivision (h) of this section states 
that— 







“The net income of the estate or trust shall 
Ik* computed in the same manner and on the 
same basis as provided in Section 212 

Subdivision (ft) then provides in cases under para¬ 
graph (4). in which this case falls, that the tax shall 
not be paid by the fiduciary, but that— 

“There shall be included in computing 1 the net 
income of each beneficiary his distributive share, 
whether distributed or not, of the net income of 
t he estate or t rust 

( learlv the antecedent of the words “there shall be 

% 

included in computing the net income of each beiie- 
fieiarv his distributive share, whether distributed or 
not,** as used in subdivision (d). is the “net income** 
of the estate or trust referred to and defined in un¬ 
mistakable terms in subdivision (//). Subdivision (/>) 
defines how the “net income" of the estate or trust 
shall be determined, t ndcr its specific terms depre¬ 
ciation is allowed, as one of the deductions, in com¬ 
puting the “net income" of the estate or trust: and 
such deduction has been allowed here to the trust. 
Subdivision (d) then provides in equally unmistakable 

terms that the beneficiarv shall include in his net in- 

• 

come—what* “His distributive share, whether dis¬ 
tributed or not. of the net income of flic estate or 
trust-/’ 

Language could not more clearly define the distribu¬ 
tive share which the beneficiary must include in his re¬ 
turn. The meaning is unmistakable. The words “his 
distributive share" are clearlv defined bv their ante- 
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cedent in subdivision (h). Combining the two perti¬ 
nent provisions of subdivisions (/>) and (d) into one 
subdivision, they would road as follows: 

l 

“The net income of the estate or trust shall 
1 h* computed in the same manner and on the 
same basis as provided in Section 212. There 
shall Ik* included in computing the net income of 
each boneliciarv his distributive share, whether 
distributed or not, of the net income of the estate 
or trust.'' 

| 

In view of the plain provisions of the section,; we 
respectfully submit that Article 247 of Regulations 45 
places an interpretation on Section 21!> which is noit in 
accord with the language of the section. It grafts 
something on the statute that is not there. It isj an 
amendment and not a construction. It is an attempt 
to extend the provisions of the statute by regulations 
which the Supreme (hurt has repeatedly held eduld 
not be done. Set* (build (build, 24.) I . S., lol, 
wherein it was held that the ( hmmissioner may hot, 
by implication or otherwise, extend the provisions of 
tin* act beyond the “clear import ot tin* language ilsed 
or enlarge their operations a> to embrace matlersl not 
specifically pointed out.** j 

We find tiiat. by language so specific and clear (hat 
there should be no doubt of its meaning, ('ongress;has 
stated m subdivision (/i) <>1 Section 21 d that, in cases 
under paragraph (4) of that section, the tax shall be 
Vaid bv the beiieficiarv on his distributive share oil the 
net income of the estate or trust. If the const ruction 
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placed on those* provisions l>y the (’oinniissioner is to 
stand, then the laniruam* of Coni'rcs- is without mean¬ 
ing and the act is without avail. 


Kcspoctfnlly suhmitted, 

W. \\\ SlWLDi X( i, 

('nil IISI / fill’ / (l.i Jnll/I r. 

Wash i ,\<; i on, 1). ('. 
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